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SUICIDE THREATS AND CRISIS INTERVENTION PLANS

The Indiana State Board of Education recently published its proposed rules for school-based student
sarvices. One of the proposed rules addresses the creation of crisis intervention plans that are to be
coordinated with emergency preparedness plans. The proposed rule reads as follows:

511 IAC 4-1.5-7 Crisis Intervention Plans

Each school corporation shal, in concert with the emergency preparedness plan
developed under 511 IAC 6.1-2-2.5, develop acrisis intervention plan for the school
corporation and for each school in the school corporation. The plan, which should be
developed by student services personnel in conjunction with school adminigtrators and
community crigs intervention personnd, shal include crisis management and
intervention provisons.

One area of particular concern is student suicide. Threats of suicide by students areincreasing.? U.S.
Surgeon Generd David Satcher has declared suicide “a serious nationd threat” and “a serious public
hedth problem” (Indianapolis Star, July 29, 1999). Suicide is the eighth-leading cause of death in
America, claiming about 30,000 lives each year, with another 500,000 Americans attempting suicide
but surviving.® On average, according to the U.S. Public Health Service's The Surgeon General'’s
Call to Action to Prevent Suicide (1999), 85 Americans commit suicide every day. Although more
females attempt suicide than males, maes are a least four times more likely to die from suicide. “For
young people 15-24 years old, suicideis currently the third-leading cause of death, exceeded only by
unintentiond injury and homicide. Suicideis currently the fourth-leading cause of deeth among children
between the ages of 10 and

14 years of age. Dr. Satcher added that parents, teachers and others who interact with people at risk
of suicide often do not redize they can help. He plansto distribute a PBS video “Depression: On the
Edge” to school counsglors to help them detect student depression.

1See “Emergency Preparedness and Crisis Intervention,” Quarterly Report October-
December: 1998. This article included the report on St. Matthew’ s response to an anthrax scare. The
parochia schoal initiated emergency preparedness and crisis intervention plans and proceduresinitialy
in response to a student suicide threst.

2See “Suicide; School Liahility,” by Dana L. Long, Lega Counsd, Indiana Department of
Education, in Quarterly Report July-September: 1996, portions of which are incorporated into this
aticle.

3By way of comparison, there are fewer than 19,000 homicides each year in the United States.
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The Indiana Department of Education, on August 12, 1999, distributed over 2,500 copies of
comprehensive materias developed by a number of agencies and persons, including the Department of
Education, as ameans of promoting safer schools and asssting schools in developing and implementing
emergency preparedness and crisis intervention plans. One of the entities participating was the Menta
Hedth Association in Marion County, Indiana, which stressed the need for public awareness of teenage
suicide and the concomitant need for schools to be aware of the Signs of students at risk of attempting
auicide. The Department has unvelled its comprehensive checklist for emergency preparedness and
crissintervention. The Department dso created aweb Ste a http://doe.state.in.us/safeschools that
contains agreat ded of information, including the aforementioned “checkligt.” The Ste contains two
sample schoal policiesthat are comprehengve in their trestment of emergency preparedness but less so
with respect to crisisintervention. Suicide is not addressed specificdly.

Crigsintervention plans addressing threats of student suicide should consider certain legd requirements.
Although many public school digtricts and nonpublic schools dready have contingency plans or
procedures to address thrests of suicide by students, these vary widely in construction, community
involvement, effectiveness, and reasonableness. Many lack sufficient adminigtrative protocols for
documenting or reporting such incidents.

The following are established or emerging legd requirements that may influence and affect criss
intervention plansin Indiana, especidly with respect to student suicide threets.

Ordinarily, a gtat€ s failure to intervene to prevent harm to an individud by a private actor isnot a
conditutiona violaion. See DeShaney v. Winnebago County, 489 U.S. 189, 109 S.Ct. 998 (1989).
Under common law, inaction rarely givesriseto ligbility unless some specid duty of care exigts.
Restatement (Second) of Torts, 8314 and comment (1965). The main exceptions to this proposition
are prisoners and involuntarily committed mental patients. Eddlev. Gamble, 429 U.S. 97, 97 S.Ct.
285 (1976); Y oungberg v. Romeo, 457 U.S. 307, 102 S.Ct. 2452 (1982). Although children are
required to attend school, this compul sory attendance does not make such children “captives’ of school
authorities. Asthe Supreme Court noted in Vernonia Sch. Dig. v. Acton, 515 U.S. 646, 655, 115
S.Ct. 2386 (1995): “[W]e do nat, of course, suggest that public schools as a general matter, have such
adegree of control over children asto give rise to acondtitutional ‘duty to protect.”” Thisis not, of
course, an absolute statement of law. In some cases, a school’ s inaction, indifference, or deliberate
action may result in tort actions, conditutiond violations, and resulting ligbility, especidly under two
prevailing theories: Speciad Duty and Danger Crestion.

Special Duty Theory

The Indiana Supreme Court recently addressed “specid duty” and the gpplication of the Indiana Tort
ClamsAct (ITCA), dbat with respect to the suicide of an inmate. In Sauders v. Steuben Co., 693
N.E.2d 16 (Ind. 1998), the court reversed judgment in favor of the county and remanded the matter to
thetrid court, finding the absence of audio-visud monitoring equipment in thejal rdevant to a
determination of whether the county breached a duty to protect the inmate. The inmate was actudly a
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pre-trid detainee, arrested for driving while intoxicated. He was arrested after running into the back of
apolice car. He was processed and |eft done in atwo-person cell. He was found between 30-42
minutes later with a noose of blanket strips around his neck. Despite attempts to revive him, he never
regained consciousness. The Supreme Court acknowledged that “a custodian, under some
circumstances, has alegd duty to take steps to protect personsin custody from harm.” This custodian
“has the duty to exercise reasonable care to preserve the life, hedth, and safety of the personin
custody. The appropriate precautions will vary according to the facts and circumstances presented in
each case” At 18. However, “the custodian does not have a duty to prevent aparticular act (e.g.
suicide). Rather, the duty is to take reasonable steps under the circumstances for the life, hedth, and
sdfety of the detainee” 1d. Thisduty is*aduty to take reasonable steps’ and does not impose upon
the custodian the regponsibility to become “an insurer againg harm.” 1d. This duty is one “to protect
againg unreasonable risk of harm, including specificaly sdf-inflicted harm.” At 19, citing to
Restatement (Second) of Torts, 8314A, comment d (1965). “If the suicidd tendencies of the inmate
are known, the standard of care required of the custodian iselevated.” At 19-20. Indiana has by
regulation established certain county jail sandards. Under 210 IAC 3-1-7(f), county jails are required
to have audio-video monitoring of intoxicated pre-trid detainees. The Steuben County jal did not have
such monitoring devices. Although there is not a duty to provide the equipment for any particular
inmate, including the decedent, and the absence of such equipment is not evidence of negligence, the
jury should have been afforded the opportunity to consder the absence of such monitoring equipment in
evauating whether the county exercised “reasonable care under the circumsdtances” At21. A new
trid by jury was ordered. At 22. The Chief Justice dissented, warning that the mgority’ s decison “will
inductably shift liability away from those who suffer harm from their own intentiona acts and impose it
on those who are only negligent.” At 22. Although the dissent did not address schools, it did warn that
the “bottom ling” of the mgority opinion is “that custodians have a specific duty to prevent self-harm
and that their charges have no duty at dl to care for themselves” At 22-23.

Special Duty: Partial Disclosure

In Grant v. Bd. of Trustees of Valey View School Didrict No. 365-U, 676 N.E.2d 705 (11l. App.
1997), the court determined the school employees were immune from ligbility, finding no “specid duty”
or “specid relationship” existed as to a student who committed suicide after being released to his
mother. The student had expressed suicidd intentions at school, including writing notes to this effect.
When the school contacted the mother, she was advised to take him to a hospital because of possible
overdose. The mother was not advised of the suicide threats. The student jumped from her car and
eventudly died when he legpt from an overpass. The court noted that the “ pecid duty” doctrine arose
as an exception to the common law principle that governmentd entities are generdly not lidble in tort to
members of the genera public for fallure to enforce loca ordinances or for their negligent exercise of
governmenta authority (such asin providing police and fire protection). Although lllinois law permits
schoal digrictsto establish crigs intervention programs, including suicide intervention programs, such
programs are not mandated. Because schoal officids stand in loco parentis (see infra), they have
immunity from ligbility for negligence unless the injured party can demongtrate wilful and wanton
misconduct. The latter isintentional conduct or conduct that demongtrates a“ conscious disregard or

-4



indifference for the consegquences when the known safety of other personsisinvolved.” The mother
would have to demondtrate in this case that school officias had actua or congtructive knowledge that
their conduct posed a high probability of serious physica harm to others. Although the court stated that
“[s]chool counsdlors and other school personnd should take every suicide threet serioudy and take
every precaution to protect the child,” the school did take some action (caling the mother). Although
the nondisclosure of the student’ s suicide threats may condtitute negligence, without a showing of wilful
or wanton misconduct, the schoal officids enjoy immunity from liability. The lllinois decison is not
unanimous. The dissenting judges felt that the school’ s nondisclosure of the student’ s suicide threats
amounted to wilful and wanton misconduct because such withholding of information amountsto a
conscious disregard or indifference for the student’ s safety, and the school officias should have known
that their conduct posed a high probability of serious harm to the student.

Special Duty: Epidemic Effect

Hasenfus v. Laleunesse, 175 F.3d 68 (1% Cir. 1999), involved a 14-year-old middle school student
who ayear earlier had been raped and was scheduled to testify againgt her attacker. During a physical
education class, she was being harassed by other students about the impending trid. She began
shouting at the other students and was sent out of the class and to the locker room by the teacher. She
hanged hersalf, but was discovered before she died. Nevertheless, she did suffer permanent
imparments.  There had been seven other attempted suicides in the middle schoal in the three months
prior to this sudent’s attempt. Although there was no showing the physical educetion teacher was
aware of the student’ s rgpe incident, he was married to the school nurse who did know. The court
regjected that the “epidemic” of suicide attempts dtered the school’ s relationship to the student such that
the school had an affirmative duty to protect the student entrusted to its care. The court a0 rejected
the teacher’ s conduct of sending this student to the locker room unattended created liability under the
“Danger Creating” theory (see infra). The purported knowledge of the school nurse was not imputed
to the physical education teacher. Other than the teacher, the school’ s inaction in addressing the “rash
of attempted suicides’ a the middle school would be negligence for which there would be no ligbility
under the State' stort claim act. The court added that the mere fact school officias stand in loco
parentis does not raise aspecia duty because atendance at school, athough compulsory under State
law, does not make “school children...[the] captives of the school authorities” At 71. The court noted
at 72 that they were “loath to conclude now and forever that inaction by a school toward a pupil could
never giveriseto a[conditutiond] violation.”  Although the Supreme Court in Vernonia, supra, Stated
that, “as a generd matter” schools do not have a“duty to protect,” there are, nevertheless, a narrow
range of circumstances where there might be a“specific duty” if not a“specia duty.” The court
provided severa examples where ligbility might attach where school officias were ddliberately
indifferent to the emergency medical needs of injured students* Usualy, the conduct is evaluated under
the “ shock-the-conscience rubric” and usudly involves “ egregious behavior” on the part of school

“But see “ Do Not Resuscitate Orders and Public Schools,” Quarterly Report July-
September: 1999.
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officids. At 72. “Attempted suicide by school-age children is no dight matter; but it hasno sngle
cause and no infalible solution.... Absent a showing that the school affirmatively caused a suicide, the
primary respongbility for safeguarding children from this danger, as from most others, isthat of their
parentd.]” At 73. Inthis case, school officidsin generd—and the teacher in particular—did not
engage in conduct that could be considered mdicious or in any way that would “ shock the conscience.”
Id. “Thefederd courts have no generd authority to decide when school administrators should
introduce suicide prevention programs, or whether an unruly or upset school child should be sent out of
class, or what should be said to other parents about atragic incident at school.” Thisisamatter for
legidative bodies. At 74.

Special Duty: Attendance Policies

InMcMahon v. &. Croix Falls Schoal Dig., 596 N.W.2d 875 (Wisc. App. 1999), the parent drove
the student to high schoal, but the fifteen-year-old student did not attend classesthat day. Apparently,
the student had received five failing grades, had been removed from the basketball team, and had been
observed in school as upset and, a times, crying. The student was later found by aclassmatein a
garage where he had doused himself with gasoline and died from sdf-immolation. The school had a
policy that if astudent is absent from school, the school will cal the parents a home or work to verify
the absence. Thisdid not occur.  The parents filed awrongful deeth action againgt the school, but the
court granted summary judgment to the school. The gppellate court affirmed the dismissa. The
appellate court noted that to establish a negligence case, the parents must show: (1) the school had a
duty of care; (2) the school breached that duty; (3) there isacausal connection between the conduct
and the injury; and (4) damage resulted from the injury. At 879. However, in this case, the udent’s
suicide is “an intervening force which bresks the line of causation from the wrongful act to the degth,
and therefore the wrongful act does not render the [schoal] civilly ligble” 1d. * [T]he doctrine of
intervening and superseding cause” is another way of saying the negligence is too remote from the injury
to imposeliability[.]” Id., a 880. Reasonable foreseeahility isafactor inthelega andyss. Wherea
suicide results from a“ moderately intelligent power of choice, even if the choice is made by a
disordered mind, the suicide is a new and independent cause of deeth that immediately ensues” 1d.

An exception to this generd rule is where a defendant’ s negligence or wrongful act creates in the
deceased an “uncontrollable impulse, a ddirium, frenzy or rage, during which the deceased commits
suicide without conscious valition to produce deeth. This exception recognizes a cause of action in
which the defendant actudly causes the suicide” Id., internal punctuation and citations omitted.
Although the parents argued an in loco parentis exception to the generd rule, the court declined to
accept that a“ pecid relationship” existed between the school and the student so as to impose a higher
duty of care on the school. “ Specid relationships are typicaly custodid or at least supervisory, such as
the relationship between doctor and patient, jailer and inmate, or teacher and student.” At 881, citing in
part to Brooksv. Logan, infira. “Jurisdictions adopting the specid relationship exception to [the]

5The court defined “superseding cause” as“an intervening force that relieves an actor from
ligbility for harm that his negligence was a subgtantid factor in producing.” 1d., at 879-80.
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generd rulein the school-student context have held that the intervening and superseding cause doctrine
isinapplicable when the suicide resulted from the digtrict’ s dleged failure to exercise due care to protect
itsstudents” 1d. Wisconsin has not adopted such an exception, however, and the court refused to
adopt an exception—hbeyond the uncontrollable impulse rule—that would impose liability on aschool
based upon a“specid reationship” based upon a premise that unexplained absences of minor children
can reasonably lead to harm, and that school digtricts charged with the care of minors should

reasonably foresee that such harm will occur. The suicide of the student was not foreseesble, nor was
it a reasonably foreseeable consequence of an unauthorized absence from school.

Danger-Creation Theory

The “Danger-Cregation” theory imposes liability upon State actors where an individud’ s safety is directly
jeopardized by State action. The leading student-suicide case gpplying this doctrine is Armijo v.
Wagon Mound Public Schoals, 159 F.3d 1253 (10" Cir. 1998).5 Armijo was a 16-year-old student
with sgnificant learning disabilities, including psychologica and emotiond problems manifested by
impulsvity and depression. His Individudized Education Program (1EP) included consultations with a
socid worker in order to ded with school and self-esteem issues. The school was aware that Armijo
had accessto firearmsin hishome. He often articulated suicide threats. These usudly involved
shooting himsdlf. One day the principa reprimanded Armijo. His response was to become threstening.
The principa suspended him on an emergency bas's, ordering the school counselor to drive him home.
The principd did not follow school policy with respect to pecid education students nor for sudents
generdly, especialy where the student’ s parents are not home. No one notified Armijo’s parents, nor
did the school counsdlor check a Armijo’s home when he dropped him off. Armijo was later
discovered by his parentsin their bedroom, dead from a sdf-inflicted gunshot wound to his chest. The
court acknowledged that governmentd officids performing discretionary functions enjoy qudified
immunity from ligbility under 42 U.S.C. 81983 (see infra). Itis*qudified” in the sense that it would not
provide protection “when otherwise immune officids violate clearly established statutory or
condtitutiona rights of which a reasonable person would have known.” At 1260. State actors are
lidble for their own acts and not the violent acts of others, dthough there are two exceptionsto this
generd rule: the “specid rationship” doctrine and the * danger-creation” doctrine. 1d. Anindividud
must show “involuntary restraint by a government officia in order to establish a duty to protect under
the specid relationship theory.” Asnoted previoudy, “[c]ompulsory attendance laws for public
schools...do not cregte an affirmative congtitutiona duty to protect sudents from the private actions of
third parties while they attend schooal.....

Inaction by the state, in the face of aknown danger, is not enough to trigger a condtitutiona duty to
protect unless the sate has a custodia or other ‘ specid relationship’ with the victim.” At 1261.

Under the “danger creation” doctrine or theory, state officids can be liable for the acts of third parties

The 1% Circuit Court of Appealsin Hasenfus, supra, disparaged the 10" Circuit' sdecisionin
Armijo, referring to it as“at the outer limit,” questioning the lega soundness of gpplying “ Danger
Creation” to a school-based suicide. The 1% Circuit did acknowledge that the factsin Armijo are
subgtantialy more aggravated than in its dispute. See Hasenfus, 175 F.3d at 74.
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where those officias created the danger that caused the harm. The conduct must be reckless or
intentiond injury-causing that “ shocks the conscience.” At 1263. In order to satisfy the “shock the
conscience’ rubric, the plaintiff will have to demondrate “a degree of outrageousness and a magnitude
of potentid or actual harm that istruly conscience shocking.” 1d. The court utilized afive-part test to
determine whether a gtate official has created a specid danger: (1) the injured party isamember of a
limited and specificaly definable group; (2) the government officid’s conduct put the injured party at
subgtantid risk of serious, immediate and proximate harm; (3) the risk was obvious or known; (4) the
government officia acted recklesdy in conscious disregard of that risk; and (5) such conduct, when
viewed in its totdity, is conscience shocking. At 1262-63. In addition to this five-part test, a plaintiff
will dso have to show that the charged state entity and the charged individua defendant actors “ created
the danger or increased the plaintiff’s vulnerability to the danger in someway. In other words, if the
danger to the plaintiff existed prior to the gat€' s intervention, then even if the Sate put the plaintiff back
in that same danger, the state would not be ligble because it could not have created a danger that
dready existed.” The State would have to create the dangerous environment, and know such an
environment to be dangerous. At 1263. Thereisaposshility “that a congtitutional duty to protect an
individuad againg private violence may exist in anoncustodid setting if the state has taken affirmative
action which increases the individua’ s danger of, or vulnerability to, such violence beyond the levd it
would have been at absent the state action.” 1d., citing Freeman v. Ferguson, 911 F.2d 52, 55 (8" Cir.
1990). In this case, there may be ligbility on the school actors: (1) Armijo was a member of alimited
and specificaly definable group (specid education students who have expressed suicide threets); (2)
the conduct of the principa and the counsdlor put Armijo at subgtantia risk of serious, immediate and
proximate harm, especidly by taking him to an unsupervised home where firearms were known to be
kept; (3) schoal officias knew Armijo was suicidd and distraught, was unable to care for himsalf, was
home adone, and had access to firearms; (4) school officids acted recklesdy in conscious disregard of
the risk of suicide; and (5) such conduct, when viewed in its totdity, could be construed as * conscious
shocking.” In addition, (6) the conduct of the principa and school counsdor increased therisk of
harm to Armijo. The principa and school counsealor were not entitled to summary judgment, the court
found. At 1264.

"Whether or not the development by a public school district of an individuaized program for a
student with disabilities creates a“ specid relationship” or “specid duty” isan emerging areaof law. It
appears the degree of disability may heighten a school’ s reponsbility, especidly with respect to
supervison. The greater the supervision necessary, the more the relationship appears “custodia.” See
Murrell, infra. One recent reported complaint investigation of the Office for Civil Rights (OCR) of the
U.S. Department of Education found that a school didtrict did not violate Title |1 of the Americans with
Disahilities Act or Sec. 504 of the Rehabilitation Act of 1973 when it developed an accommodation
plan for astudent with depression who attempted suicide. The student was required to be
accompanied in the school, by a person of her choice, whenever shewas not in class. The person of
choice was often afdlow classmate, her best friend. See Harlowton (Mt.) Public Schoals, 26 IDELR
1156 (OCR 1997).
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Thefollowing are related areas to the “ specid duty” and “ danger-creation” doctrines. Establishing
negligence for schools requires considerably more evidence of deliberate indifference and exacerbation
of the Stuation before ligbility attaches. The following illugtrate generd principles.

Tort Claims

Egtablishing negligence requires a showing of: (1) aduty of care; (2) abreach of that duty through a
negligent act or omission; (3) an injury; and (4) a proximate causal relationship between the breach of
the duty and theinjury.

1 Hoeffner v. The Citadel, 429 S.E.2d 190 (Sup.Ct. S.C. 1993), while dedling with the suicide of
amilitary college student, provides useful guidance on duty, reasonable care, negligence and
professond duty:

The discharge of a duty requires the exercise of reasonable care. See Hart v.
Doe, 261 S.C. 116, 198 S.E.2d 526 (1973) (negligenceisthe failure to use
that degree of care which a person of ordinary prudence and reason would
exercise under the same or Smilar circumstances). Reasonable care, in the
context of professona negligence, requires the exercise of that degree of kil
and care which is ordinarily employed by members of the professon under
gmilar conditions and in like surrounding circumgtances. See King v. Williams,
276 S.C. 478, 279 S.E.2d 618 (1981) (degree of care for aphysician is that of
an average competent practitioner in the same or amilar circumstances). Thus,
aprofessond’s duty to prevent suicide requires the exercise of that degree of
skill and care necessary to prevent a patient’s suicide that is ordinarily
employed by members of the profession under smilar conditions and
circumstances. Accord Eisel v. Bd. of Education, 324 Md. 376, 597 A.2d
447 (1991) (school counselors have a duty to use reasonable means to attempt
to prevent a suicide when they are on notice of astudent’ ssuicida intent);
Brandvain v. Ridgeview Institute, Inc., 188 Ga.App. 106, 372 S.E.2d 265
(1988), aff’d, 259 Ga. 376, 382 S.E.2d 597 (1989) (while there is no duty to
guarantee that a patient will not commit suicide, there is a duty to the extent
poss ble under reasonable medica practice to prevent suicide).

Further, the question whether the duty has been breached turns on the
professond’s departure from the standard of care rather that the event of
auicide itsdlf. (Citations omitted.)

Hoeffner at 194.

2. Eisd v. Board of Educetion of Montgomery County, 597 A.2d 447 (Md. 1991), involved a
13-year-old middle school student who became involved in satanism. This involvement led to
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her obsession with death and sdlf-destruction. During the week prior to her death, shetold
severd friends and fellow students of her intent to commit suicide. Severa students relayed this
information to their school counsalor who, in turn, advised the student’s counsdor. Both
counsdlors questioned the girl about the statements, but she denied making them. Neither
counselor contacted elther the girl’ s parents or school administrators regarding her statements.
Shortly thereafter, she and another girl carried out a murder-suicide pact in apublic park on a
school holiday. The court recognized that the reation of aschool to a student is andogousto
onewho stands in loco parentis, Such that the schoal is under a specid duty to exercise
reasonable care to protect the student from harm. After consdering a number of factors,
including foreseeability and certainty of harm, policy of preventing future harm, closeness of
connection between conduct and injury, and burden on the defendant, the court held that school
counselors have a duty to use reasonable means to attempt to prevent a suicide when they are
on notice of agtudent’ s suicidd intent. This duty could include warning the parent of the
danger.®

In Brooksv. Logan 903 P.2d 73 (Idaho 1995), the parents of a student who committed
suicide brought awrongful degth action againgt ateacher (for failing to warn the parents of
potentia suicidd tendencies) and the school didtrict (for failing to implement asuicide
prevention policy). Jeffrey Brooks, asa part of his English class assgnments, was required to
make daly entriesin ajourna. He expressed concern to his teacher, Laura Logan, that he did
not fed he could fully express himsdlf if she were reading his entries. She assured him she
would check his entries for date and length but not for content. After he committed suicide,
Logan read the journa and then turned over the journd to the school counsdlor. The counsdlor
delivered it to Jeffrey’s parents. There were entries where Jeffrey aluded to death or
depression, but there was no definite statement that he was contemplating suicide. The
Supreme Court of Idaho found that the school district was immune from liability based upon the
discretionary function exception for any failure to implement a suicide prevention program, or
falureto train its staff in such prevention. Routine, everyday matters not requiring the
evauation of broad policy factors, on the other hand, would likely be considered “operational,”
and not immune from ligbility. The teacher’s dleged falure to warn the parents did not require
an evauation of financid, political, economic and socid effects but rather the exercise of
practica judgment. The court, aso recognizing the doctrine of in loco parentis, Sated “thereis
aduty which arises between ateacher or school district and a student. This duty has previoudy

8The court remanded the case for trid on the issue of whether school personnel had sufficient

knowledge of the girl’s suicidal intent so asto beliable for failing to report it. The jury returned a
verdict for the school. “Montgomery Schools Win Suicide Pact Lawsuit,” Washington Post (March
19, 1994). This does not negate the court’s decision that there is a duty on the part of school personne
to inform gppropriate individuas of a student’s suicida expressons or tendencies when they become
known, and that breach of such aduty could form the basis for anegligence clam. Eugene C.

Bjorklun, “ School Liability for Student Suicides,” 106 Ed. Law Rep. 21, 26 (1996).
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been recognized by this Court as Smply a duty to exercise reasonable care in supervising
sudents while they attend school.” Brooks at 79. The court found that the school district and
the teacher, by state statute, had a duty to exercise reasonable care in supervising students and
to act affirmatively to prevent foreseeable harm to sudents. The dispute was remanded to the
tria court for a determination as to whether the teacher’ s failure to notify the parents of the
sudent’ s suicida thoughts was a negligent breach of this duty to prevent foreseeable harm and,
if S0, whether this breach was the proximate cause of theinjury. 1d., at 80.

Following remand, the trid court entered summary judgment for the school defendants.
The parents apped ed again to the Idaho Supreme Court. In Brooksv. Logan, 944
P.2d 709 (Idaho 1997), the state supreme court affirmed the judgment in favor of the
school defendants, upholding the determination that an ordinary teacher is not under a
duty to look for potentia suicides, especialy in the absence of any actud knowledge of
asudent’ssuicidd intentions. The teacher and the school were immune from liability
based on the dleged falure to use reasonable care in supervising the sudent so asto
prevent him from committing suicide.

Killen v. Independent School Didlrict No. 706, 547 N.W.2d 113 (Minn. App. 1996), provides
further guidance on discretionary function immunity and officid immunity. In this case, aninth
grade student stayed home from school, obtained a gun from her parents' basement, and fataly
shot hersdlf in the chest. The student had expressed suicidd thoughts to her guidance counsdor
five months earlier. The guidance counsdor informed the parents and recommended
counsdling. The parents did obtain counsding. Later, the student wrote an essay for English
class where she described a girl committing suicide by shooting hersdf in the chest. The
guidance counsdor was advised of this essay, but did not contact the parents. The guidance
counselor was also advised by another counsdor that a student reported receiving aletter from
the girl wherein she described her intentions to commit suicide. The guidance counsglor spoke
to her about her suicidal statements. She reassured the counsdlor her suicidal statement was a
reaction to an argument with one of her parents and was not a serious statement. She also
indicated she was receiving counsdling. Her parents were not contacted regarding either the
letter or the ensuing conversation. Four days later, she killed hersdlf. The school district had
no suicide prevention policy. In affirming the gpplication of discretionary function immunity to
the schoal didtrict’s lack of suicide prevention policy and the application of officid immunity to
the guidance counsdor’ s decision on when to tell the parents that the student expressed suicidal
thoughts, the court held:

Discretionary function immunity protects a government entity from tort liability
for aclaim based on “the performance or the failure to exercise or perform a
discretionary function or duty, whether or not the discretion isabused.” The
purpose of discretionary function immunity is to preserve the separation of
powers by protecting executive and legidative policy decisons from judicid
review through tort actions.
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The critical question in determining whether discretionary function immunity
gpplies is whether the specific conduct involves the baancing of policy
objectives. A protected, planning leve decison involves aquestion of public
policy and the baancing of competing socid, palitica, or economic
consderations. Operationd decisons, unlike planning levd decisions, involve
the day-to-day workings of a governmenta unit, and these implementation
decisions are not protected. (Killen, at 116, citations omitted)

Because development of a suicide prevention policy involves questions of
public policy and the baancing of competing interests, the development of a
suicide prevention policy is a protected discretionary function. . . . The school
digtrict did not develop a suicide prevention policy. Discretionary function
immunity protects both the development and the nondevel opment of a palicy.
(Id., citations omitted.)

A public officid charged by law with duties that cdl for the exercise of
judgment or discretion is not persondly liable to an individud for damages
unlessthe officd’ s actions are willful or maicious. This common law officid
immunity protects an individud’ s acts that call for the exercise of judgment and
discretion. Actsthat are nondiscretionary, imperative, or prescribed by policy,
are not protected. (Killen at 117, citations omitted.)

There was awell reasoned dissenting opinion, questioning whether the guidance
counselor was entitled to officid immunity. The dissent found that the counsd or—and
the school didtrict vicarioudy—owed a duty to the student that arose from the “ specia
knowledge of the person’s suicidal tendencies” aswell as*“actud knowledge.”
Although the school had no control over the student in her home, “it exercised
subgtantia control over her while she was a school.” The dissent noted, “While
guidance counsdglors must be afforded some degree of discretion, that discretion is not
unbounded and must be cautioudy exercised when deding with possibly suicidd
sudents. Given the specid status and protection that the law affords students and the
gravity of decisonsinvolving suicidd sudents, | believe that [the guidance counsdor’ s
falure to notify the [parentg is not entitled to officia immunity.” Killen, at 118.

In Fowler v. Szostek, 905 SW.2d 336 (Tex. App. 1995), the parents of a student who
committed suicide after she was disciplined for sdling drugs brought an action againg the
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school adminigrators. Summary judgment was granted in favor of the school administrators
based upon officid immunity.®

42 U.S.C. §1983: Civil Rights Claims

1.

Section 1983 of the Civil Rights Act of 1871 (42 U.S.C. §1983) provides another possible
area of liability for schools for sudent suicides. Damages for violation of a sudent’s
condtitutiond rights can be impased upon both school corporations and schooal officias. Wood
v. Strickland, 420 U.S. 308 (1975); Mondll v. Department of Socia Services, 436 U.S. 658
(1978). Section 1983 liability can be imposed upon schools for the sexua abuse of students by
school personnel. Finding that students have a congtitutiona right to bodily integrity protected
by the Due Process Clause of the Fourteenth Amendment, courts have held that school
personnel may be liable for sexud abuse by ateacher if they knew of the abuse and acted with
deliberate indifference by fallingto sopit. Gebser v. Lago Vidalnd. Sch. Digt., 524 U.S.
274, 118 S. Ct. 1989 (1998); Stoneking v. Bradford Area School Didtrict, 882 F.2d 720 (3rd
Cir. 989);_Doev. Taylor Independent School Didrict, 15 F.3d 443 (5th Cir. 1994), cert.
denied (1994); Doe v. Rains Independent School Didrict, 865 F.Supp. 375 (E.D.Tex. 1994)
rev. and remanded, 66 F.3d 1402 (5™ Cir. 1995); and Wilson v. Webb, 869 F.Supp. 496
(W.D.Ky. 1994).

Applying the theories that have evolved from the sexud abuse cases, in Wykev. Polk  County
School Board, 898 F.Supp. 852 (M.D. Fla. 1995), the mother of a 13-year-old student who
committed suicide brought a 81983 civil rights suit and wrongful death action based on the
failure of school administrators to prevent the student’s suicide.!® Although the facts are
somewhat in dispute, it is unquestioned the student attempted suicide at least once a school and
perhapstwice. The student attempted to hang himself with his football jersey in a school
bathroom at the end of the school day. Another student happened by, interrupting the attempt.
The other student informed his mother, who informed the dean of sudents. The dean talked

“The officid immunity and discretionary immunity discussed in the Brooks, Killenand Fowler

decisons are based upon gate law. Indiana by statute provides for smilar discretionary function
immunity (1.C. 34-13-3-3) and immunity for public employees acting within the scope of their
employment (1.C. 34-13-3-5).

While the court in this case granted the school’s motion for a directed verdict on the civil

rights claim, the jury returned a verdict in favor of the plaintiff on the sate negligence daim. The facts of

the case indicated that the student had made two suicide attempts at school and that school personnel

had been made aware of these attempts. The jury found that the school was partly responsible for the
suicide due to the schoal’ s failure to notify the mother of the student’ s suicidd tendencies. The jury
awarded the mother $165,000 in damages. Also see David Hill, “Who's To Blame,” Education Week
(October 19, 1994).
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with the student the next day, reading and discussing verses from the Bible. However, he did
not inform the student’s mother of the suicide attempt and did not inform school adminigtration
because of “red tape.” The second attempt occurred in a school restroom not far from the
school cafeteria. The incident was reported to an adminigtrator, who did nothing further. The
sudent hanged himsdf from atree in the backyard of the home where helived. The §1983
clam required aviolaion of a congtitutiond right. The court found that the mother has a
condtitutionaly protected liberty interest in her relationship with her son. “The familid right of
association is protected by the liberty interest embodied in the substantive due process e ement
of the Fourteenth Amendment. See Griffin v. Sirong, 983 F.2d 1544, 1546-47 (10th Cir.
1993).” Wyke at 855. Unlike the sexua abuse cases where the injury was imposed by school
personnel, this case involved the action by athird party (the student), which caused the injury.
Citing DeShaney v. Winnebago County Dep't. Of Socia Serv., 489 U.S.189 (1989), the court
found “a gtate’ sfalure to protect an individua againg private violence does not condtitute a
violation of the substantive Due Process Clause” Wyke, at 856.

The court further rgjected the mother’ s argument that a“ specia relationship” existed creating a
condtitutional duty on the part of the schoal to protect her son from committing suicide. “In
order to creste a specia relationship that imposes an affirmative duty on the State to protect an
individud, the state must restrain the individud’ s freedom.  See generdly Wooten v. Campbell,
49 F.3d 696 (11th Cir. 1995).” 1d. Such aduty arises only when the state takes a person into
custody which rendersthe individud unable to care for himsdlf. Eddlev. Gamble, 429 U.S. 97
(1976); Y oungberg v. Romeo, 457 U.S. 307 (1982). Further, a state's compul sory
attendance law does not create a specia relationship between schools and students. D.R. v.
Middle Bucks Area Vocationd Technical School, 972 F.2d 1364 (3rd Cir. 1992), cert.
denied, 506 U.S. 1079 (1993). “Schoolchildren are not like menta patients and prisoners
such that the state has an affirmative duty to protect them.” J.O. v. Alton Community Unit
School Didtrict 11, 909 F.2d 267, 272-73 (7th Cir. 1990).

Both the mother and the school board appedled. In Wyke v. Polk Co. School Board, 129
F.3d 560 (11" Cir. 1997), the Circuit Court of Apped's affirmed the district court’s finding that
the school did not violate any condtitutiond rights, but it did have aduty to notify the mother of
her son’s suicide attempts, which occurred on school grounds and during school hours, failed to
hold the student in protective custody; and faled to provide or procure counseling for the
sudent. Although as a generd rule one cannot be held liable for the suicide of another absent a
cugtodid relationship, in this case, it was possible for ajury to conclude that the student’s
suicide was foreseeable, and the school was negligent for not acting affirmatively to guard
againg it. At 574.

In arecent case involving alegations of peer sexud harassment and gpplying the recent U.S,
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Supreme Court decision in Davis v. Monroe County Bd. of Education, 119 S.Ct. 29 (1998)*,
the Tenth Circuit Court of Appeds found that a student stated a cause of action under Title IX
for peer sexud harassment as well as a 81983 action againg teachers and the principa for
violating the student’ s congtitutiond rights by refusing to remedy the sexua harassment despite
having actua knowledge. Murrell v. School Dist. No. 1, Denver, Co., 186 F.3d 1238 (10"
Cir. 1999) involved a high school student with significant disabilities who was subjected to
repested sexud assaults by another student with disabilities. The student had a developmental
ability a about a 1% grade level. The other student had a history of assaultive behavior. He was
made a“janitor' sassstant” as a part of his school-based program. This position provided him
access to unsupervised areas of the school, where he took the student on severa occasions. A
janitor interrupted one such assault, but his response was to tell the studentsto get back to
class. Thejanitor told the student’ s teachers of the incident, but no report was made to the
student’ s mother. The student reported another incident to her teachers, but the teachers
advised her not to tell her mother. These assaults continued until the student began to engagein
sdf-destructive behavior, including suicide attempts. When the student was hospitdized in a
psychiatric hospitd, the parent learned of the sexua assaults and batteries that had occurred in
the high school. When the parent confronted the school regarding these incidents, the school
aleged the contacts may have been consensual, despite the student’ sinability to form consent.
Eventudly, the hogtile relationship devolved to the point the school suspended the student, but
not her attacker. Her attacker actualy retained his job as “janitor’ s assigtant” with the same
access to dl parts of the school as he previoudy enjoyed. Based upon the Supreme Court’s
halding in Davis, supra, the 10" Circuit found that the school could be liable for peer sexua
harassment if it remained ddliberately indifferent to acts of harassment of which it had actud
knowledge, and that the harassment was so severe, pervasive, and objectively offensve that it
deprived the student-victim of access to educational benefits or opportunities offered by the
school. The court o found that the complaint of the parent sufficiently alleged thet the
teachers and principa were ddliberately indifferent to the sexua assaults by the student over
whom they had supervisory authority. Asaresult, qudified immunity is not availadble asa
defenseto the dlaims. The 10™ Circuit reversed the district court’s order dismissing the
parent’s Title 1X and 81983 claims againg the individua defendants, but upheld the dismissa of
her 81983 equad protection claim againgt the school district. The matter has been remanded to
the digtrict court.

COMMERCIAL FREE SPEECH, PUBLIC SCHOOLS, AND ADVERTISING
(Artice by Vderie Hdl, Legd Counsd)

1See Quarterly Report April-June: 1999.
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Public schoal digtricts acrass the country increasingly are finding it necessary to find waysto rase
money for their overstretched budgets. Permitting advertising in such forums as school newspapers,
dramaand chord programs, yearbooks, and school baseball field fences are waysto rase money. But
this can create alitigation minefield when school adminigtrators, advertisers,
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parents and concerned citizens disagree on the contents and the wisdom of permitting such
advertising.*?

Permitting commercia advertising raises First Amendment free speech issues. It becomesincreasingly
difficult for public school digtricts to control or redtrict the content of certain speech, including
commercia speech, when the school didtrict creates a“limited public forum” for certain other types of
“gpeech” by accepting advertisng or otherwise granting access to the school and its students. Mere
disagreement with the content or viewpoint is not sufficient. There must be involved a compelling
governmentd interest before such commercia gpeech can be restricted.

In San Diego Committee Againgt Regidiration and the Draft v. The Governing Board of Grossmont
Union High Schoal Didtrict, 790 F.2d 1471 (9™ Cir. 1986), the school board was found to have
violated the First Amendment when it excluded from its high school newspaper advertisements from the
plaintiffs, an antidraft organization involved in promoting aternatives to compulsory military service.
However, the school board did accept advertisements from military recruiters. The court noted that the
school board did not have to accept advertisements from any source, but once it did, it crested a
“limited public forum” thet is then generdly open to the public even though the school board was not
required to create the forum in the first place.

A limited public forum may, depending on its nature and the nature of the Sate's
actions, be open to the genera public for the discussion of dl topics, or there may be
limitation on the group alowed to use the forums or the topics than can be discussed.
Thus alimited public forum may be open to certain groups for the discussion of any
topic, or to the entire public for the discussion of certain topics, or some combination of
the two. Once the Sate has created alimited public forum, its ability to impose further
congraints on the type of gpeech permitted in that forum is quite restricted[.] Although
aState is not required to indefinitely retain the open character of the facility, aslong as
it does 0 it is bound by the same standards as apply in atraditiona public forum.
Reasonable time, place and manner regulations are permissible, and a content-based
prohibition must be narrowly drawn to effectuate a compelling sate interest. 1d., at
1475, citing to Perry Education Assoc. v. Perry Loca Educators Assoc., 460 U.S.
37, 46, 103 S.Ct. 948, 955 (1983).

The court noted that “speech” for First Amendment purposes can be commercid, politicd, artistic, or
other types. Here, “[t]he Board' s admitted policy and practiceis to alow members of the genera
public to avail themselves of the forum [the high school newspaper] aslong as their speech congsts of

12 This article does not address the exclusive saes contracts public school districts are entering
into with certain soft drink digtributors. These so-called “ColaWars’ do not implicate free speech
iSSues.
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advertisements offering goods, services, or vocationd opportunities to students. Because the
newspapers are open to the entire public for discussion of these limited topics, the Board has dso
created alimited public forum....” 1d., a 1476. The court added at 1478 that athough the limited
forum for non-students was restricted to commercia speech, commercia speech can dso combine
elements of political speech aswdl (in this case, advertisements by military recruitersis not only
commercid but politica aswell because military service is a controversd topic). The court, following
U.S. Supreme Court precedent, determined that the school board could not, without a compelling
governmenta interest, engage in content-based or viewpoint-based discrimination, nor could the school
board present only one sde of ahighly controversid issue (at 1481). “Viewpoint-based discrimination
is not permitted even in anonpublic forum.”

The following are smilar circumstances where school boards were found to have violated the First
Amendment by creating limited public forums and then engaging in content-based or viewpoint-based
discrimination with respect to unpopular ideas without a showing of a compelling governmenta interest.

1. Clergy and Laity Concerned v. Chicago Board of Educetion, 586 F.Supp. 1408 (N.D. 11l. 1984).
The school board permitted military recruitersto vist schools but denied the same access to antiwar
activigs. Even though schools are not traditiona open forums where viewpoint discrimination is per se
uncongtitutiona, many cases have held that the states obligation of viewpoint neutrality gppliesto
discriminatory access redtriction imposed in public schools (at 1413) without justification based upon a
subgtantid state or governmentd interest (at 1412). Once the school board, as a governmentd entity,
crestes aforum, it cannot pick and choose which views it fedls should be expressed in the forum.
“When aredtriction has the effect of favoring the expression of a particular point of view, the First
Amendment is plainly offended, and such aredtriction is subject to strict scrutiny.” 1d., at 1411.

2. Searcey v. Harris, 888 F.2d 1314 (11™ Cir. 1989). The school board violated the First
Amendment by prohibiting an organization of peace activists from participating in the school board's
“career day,” which included military recruiters and other employment-related organizations. Citing to
Corndliusv. NAACP L egal Defense Fund, 473 U.S. 788. 105 S.Ct. 3439 (1985), the court noted that
where government cregates a public forum, “the government may enforce content-based redtrictions only
if necessary to serve a compelling state interest and narrowly tailored to serve that interest.... Ina
nonpublic forum, however, the government enjoys considerably more power over the use of its
property: it may impose content-based restrictions which are reasonable and [are] not an effort to
suppress expresson merely because public officials oppose the spegker’sview.” 1d., at 1318. “Itisthe
tota banning of a group from the forum—rather than limiting what a group can say—that we find to be
unreasonable.” 1d., at 1322.

In anonpublic forum, the government may limit the subject matter discussed by al
gpeskersin aforum but it may not distinguish between particular speakers based on
their view of the gpproved subject matter. [T]he government violates the First
Amendment when it denies access to a speaker solely to suppress the point of view he
espouses on an otherwise includable subject.... [O]nce the School Board determines
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that certain speech is gppropriate for its students, it may not discriminate between
speakers who will speak on the topic merdly because it disagrees with their views.” 1d.,
at 1324.

3. Nationa Sociaist White Peoples Party v. Ringer, 473 F.2d 1010 (4" Cir. 1973). School board
had to rent its school auditorium to aracidly discriminatory organization because the auditorium was
available for use by other private organizations.

Also see Knights of the KKK v. Baton Rouge Parish School Board, 578 F.2d 1122 (5™ Cir. 1978);
Gay Student Organization v. Bonner, 509 F.2d 652 (1% Cir. 1974); Brooks v. Auburn University, 412
F.2d 1171 (5" Cir. 1969).

Although schools are not traditiona public forums, courts have consstently struck down access
restrictions when such restrictions are based, in part, on the viewpoints of the speaker’ s message.
“Commercia speech,” as noted above can—and often does—involve “political speech.” 1t may dso
involve religious speech, as discussed below. A recent case on point isa Cadlifornia case involving an
attempt to buy advertising space to post the Ten Commandments on a school’ s baseball field fence.
Although there is a dearth of Indiana case law™3, there are sufficient published opinions from other
jurisdictions that provide insght and guidance. This article reviews cases regarding commercid free
gpeech asit rdates to public schools and advertisng. These cases emphasi ze the need for school
adminigrators to proceed with caution before opening up aforum for advertisng.

In DiL oreto v. Downey Unified Sch. Digt. Bd. Of Education, 196 F.3d 958 (9" Cir. 1999), Mr.

DiL oreto sued the superintendent of the school district and two members of the Board of Educeation
because the digtrict refused to post his* advertissment” on the school’ s basebal fence. The school’s
basebal boogter club raised funds by soliciting advertisements from local businesses in exchange for a
$400 donation. The advertisement in question contained the text of the Ten Commandments. Dil oreto

13" A recent controversy involving a“behavior code’” and Scottsburg, Indiana school officids
was reported in Education Daily on December 17, 1999. The loca superintendent reportedly told
The New York Times that sronger morals should be taught in school, given the growing incidence of
school violence. School officids reportedly recognize that posting the Ten Commandments in their
schools would violate the First Amendment, but have proposed deven “Common Precepts’ starting
with “Trust in God” taken from “In God We Trugt” printed on U.S. currency. The Indiana Civil
Liberties Union has reportedly stated that “it suspicioudy tracks the Ten Commandments’ and “the
edict to trust in God is clearly ardigious notion.” Education Daily, December 17, 1999 at page 2.
There were two bills introduced in the 2000 Indiana Generd Assembly that would permit the display of
the Ten Commandments by public schools under certain circumstances. See Senate Bill No. 2 and
House Bill No. 1180. HB No. 1180 was passed in the House by a 91-7 count. The Senate amended
the bill and passed it on a40-10 vote. The House concurred with the amended bill by a 90-6 vote.
The bill has been forwarded to the Governor.
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argued that the schoal digtrict’s refusd to post the advertisement on the school’ s basebdl field fence
violated hisright to free speech under the First Amendment to the United States Condtitution. The
school’ s defense was that posting the sign would have violated the Establishment Clause of the First
Amendment, and that it feared the disruption, controversy, and litigation the sgn might bring.

The 9" Circuit Court of Appedls held that the school district could exclude subjects from a non-public
forum such as a basebd| fidd fence if the message would be disruptive to the educationd purpose of
the school, and that neither the school digtrict’ s refusal to post the sign nor its decision to close the
forum to al advertisng congtituted viewpoint discrimination.  The court found that the school didtrict’'s
decison to exclude advertisements on certain subjects, including religion, was reasonable given the
school digtrict’s concerns regarding disruption, controversy and litigation.

In DiLoreto v. Board of Education, 87 Cal. Rptr.2d 791 (Ca.App. 1999), the L os Angeles County
Superior Court denied Mr. DiL oreto’s separate claims that his free speech rights had been violated
under the Cdifornia Congtitution. Asdid the federd court, the state court ruled in favor of the school
digrict. The dat€' s gppellate court affirmed that ruling, rgecting his claim of free speech violation,
finding instead that the school ditrict’s fence was not a public forum. The court ruled DiL oreto was
not free to impose his religious viewpoints on children in the

educationa arena. If DiLoreto’s Sgn were posted, it would have been in violation of the ate's
establishment clause (i.e., the schoal didtrict’s duty to not show a preference to any one religion).

Forum andysisis important in determining the outcome of acase. Perry Education Ass n v. Perry
Local Educators Assn, 460 U.S. 37, 103 S.Ct. 948, 74 L.Ed2d 794 (1983), isa U.S. Supreme
Court case that discusses what condtitutes a“public forum.” The caseinvolved ateacher union’'s
preferentid accessto an interschool mail system and teacher mail boxes. A riva union brought a civil
rights action under 42 U.S.C. §1983 againgt the union and the school board, aleging thet preferentia
access to the internd mail system violated the First Amendment and equd protection clause of the
Fourteenth Amendment. The issue was whether the First Amendment, gpplicable to the States by
virtue of the Fourteenth Amendment, is violated when a union that has been eected by public school
teachers as their exclusive bargaining representative is granted access to ameans of communication
while such accessis denied to ariva union. The court stated that “[t]he existence of aright of accessto
public property and the standard by which limitations upon such right must be evauated differ
depending on the character of the property a issue” Perry, 460 U.S. at 44.

Perry defines three public forum categories: (1) public; (2) limited public; and (3) non-public. “Public
forums’ are places that by tradition have been devoted to assembly and debate where “the rights of the
State to limit expressive activity are sharply circumscribed.” Examples are public streets and parks. In
these public forums, the government may not prohibit al “communicative activity.” For the State to
enforce a content-based exclusion, it must show that its regulation is necessary to serve a compelling
date interest, and thet it is narrowly drawn to achieve that end. The State may enforce redtrictions asto
time, place, and manner of expression that are content-neutral, narrowly tailored to serve asgnificant
government interest, and leave open dternative channels of communication. Id. A “limited public
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forum” consigtsof “. .. public property which the State has opened for use by the public as a place for
expressve activity.” The U.S. Condtitution forbids a State from enforcing exclusons from aforum
generdly open to the public even if it were not required to create the forum in the first place. When the
State opens up the forum, it is bound by the same standards with regards to restrictions and exclusons
as gpplied to traditiond public forums. Reasonable time, place, and manner regulations are permissible,
and a content-based prohibition must be narrowly drawn to serve a compelling sate interest. Perry,
460 U.S. at 46. A “nonpublic forum” congsts of public property that is not by tradition or designation
aforum for public communication. The Firs Amendment does not guarantee access to property smply
because it is owned or controlled by the government. In addition to time, place and manner
regtrictions, the State may reserve the forum for its intended purposes, communicative or otherwise, as
long as the regulation on peech is reasonable and not away to suppress expression merely because
public officids oppose the speaker’ sview. Id. In Perry, the U.S. Supreme Court held that the school
mail fadlities fel within the “nonpublic forum” category. The Perry caseilludrates how forum andyss
can affect the outcome of acase.

In Planned Parenthood v. Clark County School Dist., 941 F.2d 817 (9" Cir. 1991), Planned
Parenthood submitted advertisements for publications in various high school hewspapers, yearbooks
and athletic programs in the Clark County, Nevada school digtrict. The advertisements offered
gynecologica exams, information on birth control methods, pregnancy testing, and pregnancy
counsdling and referral. School guidelines provided that advertising space would be denied to any entity
that did not serve the best interest of the school, digtrict and the community. Principas were dlowed to
determine whether to accept advertisements. Planned Parenthood’ s advertisements were rejected.
Planned Parenthood filed a 42 U.S.C. §1983 action against the school digtrict for not publishing the
advertisements, dleging violation of its First and Fourteenth Amendment rights. The schoadl’s
judtification for not publishing the advertisements was that they wished to avoid the controversy likely to
be caused by getting into the pro-life/pro-choice debate by opening their publications to advertisements
from both sides, and to avoid “tension and anxiety between teachers and parents.” The school digtrict
aso viewed Planned Parenthood' s advertisements as implicating its statutorily prescribed sex education
curriculum and sought to avoid conflict with the state requirements regarding the manner in which sex
education was to be presented to the sudents. The Ninth Circuit Court of Appeds held that: (1) the
publications at issue were not public forums; (2) schools did not create alimited purpose public forum
for advertisers of lawful goods and services; and (3) the school’ sjudtification for refusing to publish
family planning advertisements was reasonable. In reaching this decision, the court found that school-
sponsored publications are nonpublic forums, and that unless the schooal affirmatively intends to open a
forum for indiscriminate use, restrictions reasonably related to the school’s mission that are imposed on
the content of school-sponsored publications do not violate the Firss Amendment. Planned
Parenthood, 941 F.2d at 819. School facilities may be classified as public forums only if school
authorities have by policy or practice opened those facilities for indiscriminate use by the generd public.
If schoal facilities have been reserved for other intended purposes, “communicative or otherwise” no
public forum will have been created and reasonabl e restrictions on speech may be imposed. 1d. at 822.
The school’ s written policies explicitly reserved the right to control content, indicating that newspapers
and yearbooks were produced as part of the curriculum. There was no evidence that advertisements
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were accepted for a purpose other than to enable the schoal to raise revenue to finance the publications
and impart journaistic management skills to the students. 1d. at 824

The 9" Circuit Court of Appeals, in DiL oreto and Planned Parenthood, seems to recognize
controversy that may lead to disruption and litigation isa sufficient legd basis for a public school district
to restrict advertissments. However, when balanced with the 9" Circuit’s San Diego Committee
decision, if apublic school accepts an advertisement from one “ controversa” source, it could not
refuse advertisements from another “controversa” source. The legd question left unanswered is
what—or who-isto be considered “controversa.” Case andyss seemsto indicate that controversid
actions by the school didtrict itself do not create aforum, limited or otherwise, for outside personsto
rebut or otherwise chalenge the district’s controversid activities through district-sponsored media. This
wasthe stuaionin Y eo, infra.

In Yeo v. Town of Lexington, 131 F.3d 241 (1% Cir. 1997), the parent of public high school students
sued the town, members of the town’s school committee, school officias and employees under 42
U.S.C. 81983, dleging that the refusal to publish advertisements in the school yearbook and
newspaper violated his rights to free speech and equa protection under the U.S. Condtitution and Art.
16 of the Massachusetts Declaration of Rights. The Lexington, Massachusetts School Committee
adopted a palicy of providing condoms to sudents without parenta permisson. Mr. Yeo's
advertisements urged sexua abstinence. Both publications were student-run and the unwritten policy
was to not accept advocacy or politica advertisng. The student editors decided not to publish the
advertisements. Mr. Yeo did not sue the student editors. The defendants moved for summary
judgment on various grounds, including the lack of state action, that no public forum had been crested,
and qudified immunity. The defendants mation for summary judgment was granted based on the fact
that the student editors decisonsin refusing to run the advertisements did not condtitute “ state action.”

TERRORISTIC THREATS
(Article by Dana L. Long, Legd Counsd)

(Thisis part of the continuing series on school safety issues and the preparation and implemen-tation of
emergency preparedness plans by schools.)

Thresats of violence, anthrax scares, and bomb threats are increasingly common occurrencesin our
schools and communities** While the vast mgjority of these terrorigtic threats are hoaxes, the publicity
surrounding school violence in the past few years has led to increased awareness of and concern for the
safety of children in school. Schools and communities are responding to this growing concern by
sharing information and resources to prevent violence in schools and to respond appropriately should

14The Muncie Star News recently reported a total of 41 bomb threats between April 20, 1999 (the
date of the Columbine High School shooting) and December 10, 1999. Fifty percent of these threats were
made against schools.
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acts of violence occur. State legidatures are enacting new crimina statutes, or increasing pendties for
exiging crimes, to address more specificaly violence and threats of violencein schoals.

Constitutionality of Terroristic Threat Statutes

Many states have enacted statutes™ that criminaize the act of making terroristic threats. A terroristic
threat is generdly athreat to commit a crime of violence, to cause bodily injury to another person, or to
damage the property of another person, and to cause fear or gpprehension in another. It isnot required
that the person making the threat intends to carry out the threat or even has the immediate ability to
carry out thethreat.’® A variety of congtitutional challenges have been made to these statutes, dleging
violations of the Firs Amendment right to free gpeech or Fourteenth Amendment due process
violations. Mogt state statutes that crimindize the making of terrorigtic threets have survived such
chdlenges.

Masson v. Saton, 320 F.Supp. 669 (N.D.Ga. 1970): The plaintiff brought an action in federal
digtrict court seeking an injunction to prohibit his praosecution in state court for the crime of
making aterrorigtic threat, and also seeking a declaration that the Georgia statute!” was
uncondiitutiondl. The court declined to issue an injunction, finding no specid circumstance
warranting federd court interference with the state court proceedings. In addressing plaintiff’'s
Firg Amendment claim, the court determined “[t]he right to free speech is not an unlimited right.
It entitles an individua to advocate certain ideas regardless of their popularity, but it does not
extend to the threatening of terror, inciting of riots, or placing another’ s life or property in
danger.” 1d. & 672. Inrgecting plantiff’ s further chalengesto the satute, the court found
nothing vague or indefinite in the Satutory provisons.

BMost of the state statutes are based, at least in part, on Model Penal Code § 211.3, which
provides:
A person is guilty of afelony of the third degree if he threatens to commit
any crime of violence with purpose to terrorize another or to cause
evacuation of a building, place of assembly, or facility of public
transportation, or otherwise to cause serious public inconvenience, or in
reckless disregard of the risk of causing such terror or inconvenience.

10 Uniform Laws Annotated, Master Edition.
1886 C.J.S. Threats §14, pp. 533-4.

YGa. Code Ann. § 26-1307 provides, in part:
(@ A person commits aterrorigtic threat when he threatens to commit any crime of violence, or to burn
or damage property, with the purpose of terrorizing another, or of causing the evacuation of a building,
place of assembly, or facility of public transportation, or otherwise causing serious public
inconvenience. No person shdl be convicted under this section on the uncorroborated testimony of the
party to whom the threat is communicated.
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Lanthrip v. State, 218 SE.2d 771 (Ga. 1975): The Georgia Supreme Court was asked to
examine the congtitutionality of the statute under the Fourteenth Amendment. The Sate's
evidence showed the defendant communicated terroristic thrests to his wife and his sgter-in-
law, to kill each of them with agun. The defendant claimed the statute violated due process
rights as it was vague and overly broad. The court found the statute was sufficiently definite to
give notice of the proscribed conduct. Further, the statutory provisions did not sweep “within
its ambit other activities that in ordinary circumstances condtitute an exercise of freedom of
gpeech or of the press. . .” (citations omitted). I1d. at 773.

Thomas v. Commonwedth, 574 SW.2d 903 (Ky.App. 1979): In Thomeas, the defendant was
convicted of terroritic threstening for making statements threstening to kill his estranged wife if
she did not permit him to return home. The defendant chalenged his conviction partly on the
grounds that the statute was uncongtitutionally vague and overbroad.® After reviewing cases
from other jurisdictions, the court determined that the conduct proscribed was not protected
under either the Kentucky or United States Congtitutions, and the language of the Satute was
sufficiently explicit to put the average citizen on natice as to the nature of the conduct so
proscribed. The court also found the defendant’ s assertion that the statute was defective
because it did not require an intent to actualy convey a serious threet to be ludicrous. 1d. at
909.

State v. Gunzelman, 502 P.2d 705 (Kan. 1972):*° The defendant was in the roofing business
and hired employees to drive hisroofing trucks. A patrolman issued aticket to one of the truck
driversfor not having alicense. The defendant called the patrolman that evening and warned
him to quit stopping histrucks. The defendant then went to the patrolman’s house, threatened
to harm the patrolman or his family when the patrolman was not home at night, and then hit the
patrolman. The Kansas Supreme Court upheld the condtitutiondity of aterroristic threet
statute?® which was based upon §211.3 of the

18K RS 508.080(1)(a) provides:

A person isguilty of afdony of the third degree if he threstens to commit any crime of
violence with purpose to terrorize another or to cause evacuation of a building, place of
assembly, or facility of public transportation, or otherwise to cause serious public
inconvenience, or in reckless disregard of the risk of causing such terror or
inconvenience.

¥Reversed and remanded on other grounds.

2. A terrorigtic threet is any threat to commit violence communicated with intent to terrorize
another, or to cause the evacuation of any building, place of assembly or facility of trangportation, or in
wanton disregard of the risk of causing such terror or evacuation. K.S.A. 1971 Supp. 21-3419
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Model Penal Code. Inrgecting the defendant’ s claim that the Statute was vague, the court
found that, given the ordinary meaning for the words “threet” and “terrorize,” such words could
be aufficiently understood by men of common intelligence so as to survive any chalenge for
vagueness and uncertainty.

Warren v. State, 613 SW.2d 97 (Ark. 1981): Two county employees were grading aroad
when the defendant appeared coming out of the nearby woods with arifle. The defendant
ordered them to stop work. When the men got down from the grader, the defendant pointed
the rifle and threatened to shoot one of the employees. The defendant argued that the facts of
his case might prove assault, but not terroristic threatening,? as any threat was for imminent
injury and did not create a prolonged state of fear. The court rejected

the defendant’ s argument, finding the language of the statute did not require terrorizing over a
prolonged period of time. Further, the court found no congtitutiona impediment due to the fact
the statute may overlgp with the provisions of the statute defining assault.

State v. Hamilton, 340 N.W.2d 397 (Neb. 1983): The county attorney brought an action to
have the court determine the condtitutiondity of the State statute prohibiting terroritic threats.??
The Supreme Court of Nebraska found the statute to be uncongtitutiondly vague, asit didn’t
define “threat,” nor did it describe how, or to whom, if anyone, the threat must be made.

Indiana Cases

While Indiana does not have a statute pecifically addressing “terrorigtic threats,” smilar conduct may
be prosecuted under statutes concerning false reporting, intimidation, or harassment.? In the past few

“Terroridic threatening. (1) A person commits the offense of terroridtic threatening if with the
purpose [of] terrorizing another person he threatens to cause deeth or serious physica injury or
substantial property damage to another person. Ark.Stat.Ann. 8 41-1608 (Rep. 1977).

22(1) A person commits terrorigtic threats if:
(8 He threstens to commit any crime likely to result in degth or serious physicd injury to
another person or likely to result in substantia property damage to another person. . . .
Neb.Rev.Stat. § 28-311

ZIndiana s current crimina code contains the following relevant provisions:

IC 35-44-2-2 (fdse reporting)
Sec.2. (b) A person who reports, by telephone, telegraph, mail, or other written or ora
communication, thet:
(1) the person or another person has placed or intends to place an explosive or other
destructive substance in abuilding or transportation facility; . . .
knowing the report to be false commits false reporting, a Class D felony.

-25-



years, the Indiana Court of Appeds has had the opportunity to address smilar behaviors and provide
guidance as to what condtitutes *“communication of athreat.”

In Gaddis v. State. 680 N.E.2d 860 (Ind.App. 1997): Donad Carver was driving in the far |eft
lane southbound on [—-465 near the Indianapolis Internationa Airport when he noticed the
Gaddis vehicle gpproach from the rear. Carver fet that Gaddis was following him too closdly,
but traffic was too heavy for him to change lanes. When the traffic cleared, Gaddis moved to
the far right lane. Carver then moved into the center lane near Gaddis. The two men
exchanged hand gestures and spoke to each other, but neither could hear what the other said as

IC 35-45-2-1 (intimidation)
Sec.1. (8) A person who communicates athrest to another person, with the intent that:
(2) the other person engage in conduct againgt hiswill; or
(2) the other person be placed in fear of retdiation for aprior lawful act;
commits intimidation, a Class A misdemeanor.
(b) However, the offenseisa
(1) Class D fdony if:
(A) Thethresat isto commit aforcible fony;
(B) the person to whom the threat is communicated:

(iv) isan employee of aschoal corportion; . . . and
(2) Class C fdony if, while committing it, the person draws or uses a deadly wespon.
(c) “Threat” means an expression, by words or action, of an intention to:
(1) unlawfully injure the person threstened or another person, or damage property;
(2) unlawfully subject a person to physica confinement or restraint;
(3) commit acrime; . . .

IC 35-45-9-4 (crimind gang intimidation)
Sec.4. A person who threatens another person because the other person:
(1) refusesto join acrimind gang; or
(2) has withdrawn from a crimind gang;
commits crimina gang intimidation, a Class C feony.

I.C. 35-45-2-2 (harassment)
Sec.2. () A person who, with intent to harass, annoy, or darm another person but with
no intent of legitimate communication:

(2) communicates with a person by telegraph, mail, or other form of written communication;

commits harassment, a Class B misdemeanor.
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the windows of both vehicleswereraised. Gaddis removed a handgun from his glovebox,
displayed it by the window and then placed it near the console. Carver then dowed down,
backed off and caled the police. Gaddis was subsequently charged with and convicted of
intimidation. During the trid, Gaddis testified he was upset that Carver had not moved out of
the left lane to dlow him to pass. He was a so gpprehensive because the Carver vehicle had no
license plate and he was carrying severa thousand dollars worth of jewelry and cash. He
thought Carver’s gestures were an atempt to force him to pull over or run him off the road.
Carver tedtified that he didn’t think Gaddis had any intent of ever shooting and didn’t point the
gun. The Indiana Court of Apped's determined that a“threat” must contain some evidence of
intent to injure. In this case, the mere display of a handgun did not express an intention to
unlawfully injure a person or his property.

Ajabu v. State, 677 N.E.2d 1035 (Ind.App. 1997):  Inacaseaisng out of ahighly
publicized murder, the Indiana Court of Appedls found that the definition of “communicate’
requires that an individua make a thing known or tranamit information to ancther. In thiscase,
the defendant’ s son had been charged in the murder of three youth in Carmel. The prosecutor
was seeking the death pendty, which the victims mother supported. Although the defendant
didn’'t speak directly to the prosecutor or the victims mother, he made a number of statements
to newspaper reporters and gave radio and televison interviews in which he indicated that
otherswould die if his son received the deeth pendty. The statements appeared directed to the
prosecutor and the mother of the victims. In gppedling his conviction of two counts of
intimidation, the defendant claimed there was no communication of the thregt, as neither of
those two individuas were present when the statements were made. The court found the
evidence supported the conclusion the defendant used the mediato communicate threats that he
knew or had reason to know would reach the prosecutor and the victims mother.

J. T.v. State of Indiana, 718 N.E.2d 1119, 1122 (Ind.App. 1999): J. T., afifteen-year-old
student, was adjudicated a ddinquent on the basis of acts which, if committed by an adult,
would condtitute intimidation and harassment. The student typed awitches caendar from a
book on witchcraft in the school library and sent the document to the printer, located in an area
redtricted to library staff. The librarian gave the document to the student without comment. A
second student, Frank, typed a second document from J. T.’ s written notes and dictation,
which contained referencesto human sacrifice and named the villain: Andrea. When Frank
went to retrieve this document, the librarian read it and instead turned it in to the school office.
J. T. was subsequently suspended from school, and the State filed a petition dleging J. T. to be
delinquent. The petition aleged at 1122

[J. T.] did communicate athreat to commit aforcible felony to [Andreg], with the intent that
[Andrea] be placed in fear of retdiation for aprior lawful act, to wit: choosing not to
associate with [J. T.] and/or others and/or engaging in conversation to which [J. T] took
offense.

[J. T.] with the intent to harass, annoy, and/or darm [Andrea], but with no intent of
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legitimate communication, did communicate with a person aletter describing plans to hurt,
torture, and brutaize [Andreq].

On apped, J. T. contended there was no evidence of acommunication. The court of appeals
determined it was not enough to show that J. T. authored the document, eveniif it did contain a
threat. The communication eement of the offenses charged required J. T. to have known, or to
have had reason to believe, that the document would reach Andrea. The document was not
addressed to Andrea, and the evidence showed J. T. expected the document would be printed
and returned to her. “The printing of a single document, without more, does not congtitute a
communication to the person named in the document.” Id. at 1123. InreversingJ. T.'s
adjudication of delinquency, the court noted at 1124:

We emphasize that both school and law enforcement authorities are responsible for school
security and must respond decisively to any threet of violence. And courts should refrain
from second guessing the disciplinary decisions made by school administrators. However,
the same facts that would support school discipline may be insufficient as a matter of law to
support atrue finding based on acrimina statute. The evidence demonstratesthat J. T.
could not have foreseen that the document would be intercepted and eventudly delivered to
Andrea. (Citations omitted.)

Student Terroristic Threats

Few reported cases of terroristic threats in schools have yet gppeared in the court reporters, due in part
to the anonymity that usualy accompanies such threets, however such cases are likely to increase as
school and law enforcement officids take a more aggressive stance to maintain a school environment
free of threats of violence.

Pennsylvania: In April, 1998, three boys and a teacher were waiting in the hallway for a meeting with
the principa. Asthey waited, B. R. indicated he would bring a can of black spray paint to school, paint
the camera, destroy the main communications, and bring a gun to school. One of the other boys said
he would shoot the principa and line up the teachers and shoot them. The teacher felt the Satements
were directed to him and felt concerned. 1n gppedling his adjudication of delinquency, B. R. raised the
issue

Does the terrorigtic threats statute?* criminalize statements made by students who were “chit-

?Pennsylvania s terrorigtic threat Satute provides that a person is guilty of terroritic threats if
the person “threatens to commit any crime of violence with intent to terrorize another or to cause
evacuation of a building, place of assembly, or facility of public trangportation, or otherwise to cause
serious public inconvenience, or in reckless disregard of the risk of causing such terror or
inconvenience.” 18 Pa. C.SA. § 2706.
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chatting amongst themsalves. . . laughing, joking and carrying on” and who had absolutely no
intent to terrorize or to carry out any actions?

InReB.R., 732 A.2d 633, 636 (Pa.Super. 1999). In affirming thetria court, the Superior Court
found that a statement by a student that he would bring a gun to school must be regarded serioudy as
an attempt to create fear and gpprehension, or at least areckless disregard of the potentia to create
such fear and gpprehension. In reaching its decison, the Superior Court noted the following:

It is an unfortunate and distressing fact that today teachers and students are many timesthe
victims of violence perpetrated by students. 1t has been estimated that every day in the United
States 6,250 teachers are threatened with violence and 260 teachers are physically assaulted.
See 86 Journd of Crimina Law and Criminology 1493. Moreover, it has dso been estimated
that on average four percent of American high school students carry a gun to school at leest
occasondly. Centersfor Disease Control Leads from the Morbidity and Mortaity Weekly
Report, 266 JAMA 2341 (1991). The Justice Department has noted that about three million
thefts and violent crimes happen on or near school campuses each year, an average of one
incident every Sx seconds. The number of juveniles murdered increased by 82% from 1984 to
1994. Each school day about 150,000 students stay home because they fear being shot,
stabbed, or beaten, and about 3700 students are in fact the victims of assault daily. Significant
numbers of eementary schoal children aso worry about becoming victims of violence. See
United States Department of Justice. Juvenile Offenders and Victims: 1996 Update on
Violence. Office of Juvenile Justice and Delinquency Prevention, Office of Jugtice Programs
(OJP). Washington, DC., February 1996.

We are ds0 painfully aware that far too many times within the last two years our nation has
mourned as aresult of horrific carnage wrought by gun-widding school students. On
December 1, 1997 a 14-year old brought a gun to a school prayer meeting in West Paducah,
Kentucky, opened fire and killed three students while wounding five others. On March 24,
1998 in Joneshboro, Arkansas, an 11-year old and athirteen year old ambushed classmates and
teachers assembling outside of the school after afalse fire darm. One teacher and four students
were killed while nine students and another teacher were wounded. On April 25, 1998 in
Edinboro, Pa., afourteen year old middle school student shot and killed a teacher and
wounded two other students at a school-sponsored dance. On May 21, 1998 a 15 year old
student brought a gun to schoal in Springfield, Oregon and killed two students and wounded
twenty-two others. Most recently, on April 20, 1999 a Columbine High School in Colorado,
fifteen people perished when two students went on akilling rampage.

InReB.R., at 638-9.
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Michigan Four boysin Port Huron, Michigan, were arrested in May, 1999, after dlegedly planning a
massacre Smilar to that which occurred a Columbine High School. A fourteen-year-old girl overheard
some of them talking about a plan to go on a shooting spree in agym assembly and detonate a bomb
afterward to kill the school’s “preps.”® On January 18, 2000, ajury acquitted fourteen-year-old
Danid Fick of conspiracy to commit murder. Fick sad that while he and his friends * said some stupid
stuff,” they weren't serious about planning to shoot classmates. Charges againgt one of the sudents
were dismissed. The other two students accepted plea agreements which kept them out of jail .

Indiana’s Legislative Response

Threats, possession of wegpons, discipline, and incivility were topics of a number of hills introduced
during the 2000 legidative sesson. A summary of some of this proposed legidation follows:

Threats

House Bill No. 1041: Thisbill would makeit aClass A misdemeanor for aperson, whileon or in
schoal property, to knowingly or intentionaly: (1) threaten to commit an offense likely to result in degth,
serious bodily injury, or substantia property damage; or (2) make false satements that cause the
evacuation of certain places. The offense would become aClass D feony if it is committed by means
of adeadly wegpon. Thishill did not pass.

House Bill No. 1160: The offense of disorderly conduct would be expanded to include acts of a
person who recklesdy, knowingly, or intentiondly disrupts or interferes with the lawful activity of a
school by communicating certain threets relating to a person or property within or associated with the
school. Thishill did not pass.

House Bill No. 1300: A part of thishill evatesthe offense of intimidation from aClass A
misdemeanor to a Class D fdony for communicating athreat by usng school or other governmentd
property, including eectronic equipment or sysems. Thishill did not pass.

Firearms

Senate Bill No. 34: The pendty for dangerous possession of afirearm would increase from aClass A
misdemeanor to a Class D felony. There would be a nonsuspendible period of incarceration.
Dangerous possession of afirearm by a child who isless than 16 years of age would be a ddinquent

act under the exclusive jurisdiction of the juvenile court. (Current law does not address the gppropriate
jurisdiction for a case involving the dangerous possession of afirearm by a child who islessthan 16

A ssociated Press article as reported by the Bloomington Herad-Times, May 17, 1999.
%6Associated Press article as reported by the Boston Globe, January 19, 2000.
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yearsof age) Thishill dso providesfor aminimum period of confinement in a secure facility for
violations occurring in a*“public safety improvement aredl’ established by the city legidative body in
Indianapolis, Fort Wayne,

-31-



Evansville, Gary, South Bend, Hammond, Muncie, Bloomington, Anderson, Terre Haute, Kokomo,
Lafayette, Elkhart, Mishawaka, Richmond, or New Albany. Thishill did not pass.

Senate Bill No. 35: Thishill would require a school superintendent to immediately notify law
enforcement authorities when a student brings a firearm onto school property or isin possesson of a
firearm on school property. It provides that the superintendent may give similar notice if adeadly
wegpon other than afirearmisinvolved. A law enforcement agency that receives notice from a
superintendent would be required to investigate and take gppropriate action. This bill would aso
require the superintendent of a school corporation or equivaent authority of an

accredited nonpublic schoal to notify the state superintendent of public ingtruction when the
adminigtrator knows that a current or former employee with ateacher’ s license has been convicted of
an offense for which ateacher may lose alicense. Thishill did not pass.

Senate Bill No. 37: Thishill would require a school superintendent to immediately notify law
enforcement authorities when a student brings a firearm to school property or isin possesson of a
firearm on school property. 1t would provide that the superintendent may give smilar noticeif a deadly
wegpon other than afirearmisinvolved. A law enforcement agency that receives notice from a
superintendent would be required to investigate and take appropriate action. Thisbill did not pass.

Student Discipline

Senate Bill No. 159: Thisbill providestha a student may be suspended or expelled for an activity
that is digruptive even if not unlawful. Thisbill did not pass

House Bill No. 1016: Thishill providesthat a student may be suspended or expelled for an activity
that is disruptive even if not unlawful. Thishill did not pass.

House Bill No. 1044: This bill would require a student to use an appropriate respectful term (Ma am,
Sir, Miss, Mrs,, Ms,, or Mr.) when addressing or responding to a principa, member of the
adminigrative gaff, teacher, or other school personne while on school property or attending a school-
sponsored event. A student who does not use a respectful term would be subject to the disciplinary
procedures of the school corporation. Thisbill did not pass.

House Bill No. 1300: Part of thisbill would provide that before disciplinary action can be taken
againgt a student by someone other than the student’ s teacher, or before action can be taken to suspend
or expel astudent, the student’ s teacher must be consulted in an advisory capacity. Thisbill did not
pass.

Reporting Crimes
Senate Bill No. 221: Thishill would makeit a Class C misdemeanor for a person to engage in certain

disruptive behavior while in or on school property or while participating in or attending a school-
sponsored activity. An employee of a school corporation would be required to report to a school
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adminigtrator, and the school administrator report to alaw enforcement officer, the commissonin, on,
or within 1,000 feet of school property of any crime, whether committed by an adult or ajuvenile.
(Current law requires a school employee or administrator to report only the commission of aviolation
related to controlled substances or a violation concerning minors and acoholic beverages,) Thishill did

not pass.

House Bill No. 1300: A section of thisbill would require a school to make areport to loca law
enforcement officids if a school employee has received athreat or isthe victim of intimidation. Thishill
would aso provide immunity for an individua making such areport in good faith. Thishill did not pass.

School Safety and School Police Force

House Bill No. 1074: This bill would permit school corporations to maintain as confidentia school
security plans. It provides that an executive sesson may be held to discuss the assessment, design, and
implementation of school safety and security measures, plans, and systems. It also provides that school
safety and security measures, plans, and systems, including emergency preparedness plans, are
confidentia &t the discretion of the public agency. This bill was amended to incorporate language from
Senate Bill No. 35, supra, to require public school corporations and accredited nonpublic schools to
report to the State Superintendent any person possessing ateacher’ s license who is convicted of certain
crimes againg children. The hill, as amended, passed unanimoudy and has been forwarded to the
Governor.

House Bill No. 1207: This bill would permit the governing body of a school corporation to establish a
school corporation police force that is saffed with police officers who have full police powers and
whose survivors are eigible for desth benefits. Thisbill did not pass.

House Bill No. 1375: Thisbill would establish the school sefety reward grant program and fund to
promote school safety by rewarding individuas who provide information leading to the arrest of an
individua who commits a crimind act while on school property or againgt an individua who istraveling
to or from a school function. A one-year appropriation of $1,500,000 to the fund would be provided.
Thishbill did not pass.

Indiana Sate Board of Education Initiatives

Asnoted in QR Oct.-Dec.: 98, which began the discussion of the Indiana State Board of Education’s
rule on safe schools and emergency preparedness planning, 511 IAC 6.1-2-2.5, each school
corporation, beginning with the 1999-2000 schooal year, is required to develop awritten emergency
preparedness plan for the school corporation and each school in the corporation. This plan must be
reviewed and, if necessary, revised each school year. Information on emergency preparedness plans,
their development, and other links concerning school safety can be found on the Indiana Department of
Education’s website at http://Awww.doe.state.in.us/'safeschoolswelcome html.  Two sample emergency
preparedness plans are provided at hitp:/mwww.doe.state.in.ug/'safeschool s/'sampleplans.html.  Included
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within these sample plans are ussful checklists that schools can use should they receive athreat over the
telephone.

(Sample Checklist No. 1)

PLACE THIS SHEET UNDER YOUR TELEPHONE

CALLER'SVOICE: QUESTIONSTO ASK:

__CALM __EXCITED

__SLOW __ANGRY 1. WHEN ISBOMB GOING TO EXPLODE?
__SOFT __RAPID 2. WHERE ISIT RIGHT NOW?
__CRYING _ __LOUD 3. WHAT DOESIT LOOK LIKE?
__SLURRED __LAUGHING 4. WHAT KIND OF BOMB ISIT?
__DEEPVOICE __DISTINCT 5. WHAT WILL CAUSE IT TO EXPLODE?
__NASAL __HIGH VOICE 6. DID YOU PLACE THE BOMB?
__STUTTER __RASPY 7.WHY?

_ CLEARING THROAT __LISP 8. WHAT IS YOUR ADDRESS?
__DISGUISED __CRACKING VOICE 9. WHAT ISYOUR NAME?

_ DEEPBREATHING_ __ ACCENT

__FAMILIAR __ANGRY

IF VOICE ISFAMILIAR, WHO DID IT SOUND LIKE? EXACT WORDING OF THE THREAT:

THREAT LANGUAGE:

__ WELL SPOKEN __INCOHERENT
__EDUCATED __TAPED
__FOuUL __MESSAGE READ
__IRRATIONAL BY THREAT MAKER SEX OF CALLER
REMARKS: ETHNICITY
AGE LENGTH OF CALL
NUMBER AT WHICH CALL ISREC'D
BACKGROUND SOUNDS:
TIME
__HOUSE NOISES __PHONE BOOTH
__OFFICE __MOTOR DATE
__VOICES __ STREET NOISES
__CHILD __MusIC
__ADULT __FACTORY
__PASYSTEM MACHINES
__OFFICE MACHINE __STATIC
__ANIMAL NOISES __LONG DISTANCE



__CLEAR

__LOCAL
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(Sample Checklist No. 2)

BOMB THREAT REPORT
(Circle All That Apply)
Cdm Laughing Adult Child
Angry Crying Raspy Lisp
Excited Norma Deep Sow
Didinct Ragged Rapid Surred
Clearing Throat Soft Nasd Accent
Deep Breathing Loud Stutter Cracking
Diginguished Familiar
BACKGROUND Noises
Street Motor PA System Musc
Machinery Animd Phone Booth Static
Locd Cdl Cdl Phone House Noises Tdking
Office Basement Tran
LANGUAGE
Irretional Foul Incoherent Wl Spoken
Reading from a Sag
saement
School Name
Time of Call Date of Call

Person Completing Report

Daytime Phone
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COURT JESTERS: WELL VERSED IN THE LAW

British-born poet Percy Bysshe Shelley argued that “ Poetry is the record of the best and happiest
moments of the happiest and best minds”?’"  Thisis gpparently not so where the “record” and the
poetry is being made by ajudge.

In Busch v. Busch, 732 A.2d 1274 (Pa. Super. 1999), a divorce proceeding, the former husband
sought from his former wife digtribution of the marital estate along with dimony. However, therewas a
smdl problem: He had signed a pre-nuptia agreement that he had proposed prior to their marriage.
The former hushand had engaged in such an agreement once before in one of his previous marriages.
The former wife had never been married before. He sought to have the pre-nuptial agreement declared
invaid in part because he failed to read it before he sgned it. Thetria court was unsympeathetic. So
was the Pennsylvania Superior Court, who recorded their decision in 27 quatrains of rhyming couplets,
written by Judge Mike E&kin.

No longer living in maritd bliss,

Busch saysthe judge was reversibly amiss

for not overturning the pre-nup he signed

before he and his bride had their lives intertwined.

A pre-nup’s a contract, and the parties are bound
to honor itsterms if disclosureis found

to include fair recitd of what each on€ s got,
beforeit’s put into the marital pot.

Busch wasn't concerned about his fiancee' s possessions
for her knew her precison was near to obsesson;

her summarization would be clear and precise,

S0 he chose not to read it, despite counsel’ s advice.

Theissueisfarness Were things fully disclosed?
Clearly her assets were completely exposed,

30 enforcing the contract we cannot prohibit

for mere want of a staple attaching an exhibit.

Busch had been married before, so he knew

what a pre-nuptial contract’s intended to do;

when taking thiswife (he' d been wed twice before),
it's certain appe lant knew what was the score.

2"A Defence of Poetry (1821). This sentiment was certainly not autobiographical.
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He d had a pre-nup with his previous wife,
and sought to avoid any mischief or grife
by asking his bride for a pre-nup himsdif,
to dlow her to insulate persona wedlth.

They wanted to marry, their lives to enhance,

not for the dollars—it was for romance.

When they said, “1 do,” had their wedding-day kiss,
it was not about money—only marita bliss.

Thetria court, so learned, was led to conclude
that appellant only seeks to undo

that which he wanted back in ‘84,

aded which he clearly fancies no more.

But aded isaded, if fairly undertaken,

and we find disclosure was fair and unshaken.
Appdlant may shun that made once upon atime,

but his gpped must fail, lacking reason (if not rhyme).

The orded did not end there. The husband' s attorney interpreted literdly the last line. He sought
reargument before the court by listing reasons—and rhymes—through ten limericks, concluding with:

But before we appeal

| submit this under sedl

The discretion was not sound
Compelling reasons abound

Hence, | would like to reargue with zedl.

In a newspaper article,?® the husband' s attorney acknowledged he wrote the limericks done. “In the
event thisis not well received, | don't want anyone else to be tainted by it,” hejoked. Nevertheless,
the court denied his motion, fortunately without any further comment. The newspaper article observed
that should the versification continue, the tate courts may decide not to Smply maintain a case file but

8| awyer Responds To Rhymes With Own Memorable Lines: Reargument Application
Written In Verse,” provided courtesy David Keller Trevaskis, Esq., Beadey School of Law, Temple
University. Mr. Trevaskis has been the primary trainer for Indiana attorneys and school personne
involved in Project PEACE (Peaceful Endings through Attorneys, Children and Educators), a peer
mediation training program sponsored by the Indiana State Bar Association and the Office of the
Indiana Attorney General, and supported by the Indiana Department of Education. He is known for his
odd-ball sense of humor.
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may “be tempted to publish an anthology.”
QUOTABLE...

“We are rapidly entering the age of no privacy, where everyone is open to surveillance a dl times;
where there are no secrets from government.”

Jugtice William O. Douglas, dissenting in Osborn v. United
States, 385 U.S. 323, 341, 87 S.Ct. 429 (1966). Justice
Douglas was commenting on a series of casesinvolving the
government use of agentsto pose, infiltrate, or secretly tape
record conversations with unsuspecting individuasin order to
obtain convictions for certain federd crimes.

UPDATES

First Friday: Public Accommodation of Religious Observances

Asnoted in QR July-September: 1998, the Indiana Generd Assembly—as has many other
states-designates “ Good Friday” asalegd holiday, I.C. 1-1-9-1, dthough public school corporations
are not obliged to observeit as such. 1.C. 20-10.1-2-4. “Good Friday” isa significant Christian holy
day thet is centrd to that faith tradition. It has never become secularized in the manner now associated
with other Chrigtian observances, such as Christmas and, to a growing degree, Easter. However, the
9™ Circuit (addressing a dispute in Hawaii) and the 6™ Circuit (Kentucky) have found that there are
now sufficient indices that Good Friday is becoming secularized.  When public indtitutions choose to
close on Good Friday, as dl State offices do in Indiana, is thisin support of a particular reigion so asto
violate the Firs Amendment’ s Establishment Clause? This has been litigated in severd states, and
continues to be a source of some controversy in Indiana.

1. Bridenbaugh v. O’ Bannon, 185 F.3d 796 (7™ Cir. 1999) involved a direct chalengeto
Indiana slaw. The federd district court found in favor of the state, and the 7" Circuit Court of
Apped's afirmed, dthough there was adissent. Although Bridenbaugh did not argue that
Indiand s practice of giving state employees a holiday on Good Friday engenders excessive
entanglement between church and state, he does argue that the practice lacks a secular
judtification and has a principd or primary effect of advancing reigion. The digtrict court
accepted the judtification offered by the Sate: the holiday gives state employees along spring
weekend because there is a four-month span between other scheduled holiday bresks.
Holidays, the state argued, “bolster employees’ efficiency and morde” At 799. “Indiana” the
court noted, “ submitted evidence that Good Friday is a good Friday for along weekend, not
only because it fals during a vacation-vacant period, but also because over thirty percent of the
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schoolsin Indiana are closed on Good Friday, and because forty-four percent of employersin
anine-gate region, including Indiana, alow their employees to take Good Friday as a holiday.”
Id. The choice of Good Friday, because of its location on the calendar, isalogica choice for a
holiday. 1d. The court rgjected the plaintiff’ s assertion that some other Friday or Monday
should be used for agpring holiday, primarily because the plaintiff could not show that other
days were used by any other school or business. “On this record, then, no other day would be
amore reasonable choice to make along weekend for aspring holiday.” 1d. Nor did the
court believe that Indiana s stated purpose was pretextua or a“sham.” Indianatraditionally
uses holidays to create long weekends, sometimes by moving some holidays (specificaly,
Lincoln's and Washington's birthdays) to other positions on the calendar to benefit employees
during times that typically involve travel, shopping, cooking, and family gatherings. At 801.

The court dso found no merit in the argument that, by giving state employees the day off on
Good Friday, this makes it easier for such employees to atend church services. “No court has
ever held that the Establishment Clauseis violated merdly because a state holiday has the
indirect effect of making it eeser for people to practice thair faith.” At 801-02. In addition, the
court added, the State of Indiana*“does not celebrate the religious aspects of Good Friday ...
To Indiana, Good Friday is nothing but a Friday fdling in the middle of the long vacationless
spring—a day which employees should take off to rguvenate themsdves.” At 802.

The dissent fdt the Sate did not provide sufficient justification of a secular purpose.

Although the dissent said it would not quarrel with the state had it dways designed the first
Friday in April for its long spring weekend—-and occasiondly thisfell on Good Friday—but the
fact that it is Good Friday every year raises serious questions as to the secular motive. The
dissenting judge dso noted that the lack of alegidative history (the law was passed in 1941)
and the lack of atrid (the didtrict court granted the state’ s motion for summary judgment)
leaves the record fairly thin with respect to how the state reached its decison to use Good
Friday for the purpose of along spring weekend. The U.S. Supreme Court on March 6, 2000,
denied certiorari, thus letting stand the 7" Circuit’s opinion.

Koenick v. Felton, 190 F.3d 259 (4" Cir. 1999) involved a direct chalenge by aformer
teacher to a public schoal district’s observance of a Maryland statute that requires a“public
school holiday” to be observed from the Friday before Easter and from then through the
Monday after Eagter.” The public school not only observed this “public school holiday,” but
aso closed on Yom Kippur and Rosh Hashanah, two Jewish holy days, but not for Passover.
The teacher complained that she had to use persond leave days or days without pay in order to
observe Passover. The school argued that it chose these days because of the high numbers of
teachers and students who would be absent from school should it be in sesson. The didrict
court granted summary judgment, adding that the resdua accommodation of religion did not
invalidate the statute. The 4™ Circuit Court of Appedls affirmed, echoing the district court’s
andysis. The 4™ Circuit also noted that the school board’ s determination of the school
caendar did not depend upon any consultation with any religious group; the school board
provided no funding to any religious group; and no preference was demondrated to the
practitioners of any onereligion. The plaintiff appeded to the U.S. Supreme Court. On
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January 18, 2000, without comment, the Supreme Court declined to review the case.

3. In Granzeier v. Middleton, 173 F.3d 568 (6™ Cir. 1999), the 6™ Circuit Court of Appeds
entertained a challenge to the Good Friday closing of Kenton County, Kentucky, courts. Ina
2-1 decision, the 6™ Circuit affirmed the federd district court’s determination in favor of the
county, finding that the “ Good Friday” closing was based upon secular reasons-to provide a
three-day Spring Holiday. The courts had been closed on Good Friday for anumber of years.
However, a courthouse officid, acting upon the officia caendar adopted for 1996, created
clip-art with his new computer to advertise to patrons the days when the courthouse would be
closed. The Good Friday notice contained a depiction of the Crucifixion. When suit wasfiled,
the county readily admitted the notice was inappropriate, but asserted the posting was not an
officid action and should not taint the hitorical reason why the courthouse closed on this dete:
The day had become secularized to the extent that schools closed, jury pools could not be
filled, and families began their spring vacations on this date. Statistics showed that Good Friday
has the third heaviest daily traffic volume. 173 F.3d at 571. The 6™ Circuit found that Good
Friday has become secularized to an extent. A governmenta closing on what would be holy
daysfor aparticular rdigion would be suspect “only if the purpose for which they are indtituted
isrdigious.... A government practice need not be exclusively secular to survive [congtitutiond
chdlenge] unlessit seemsto beasham....” At574. Inthis case, the county articulated credible
evidence that Good Friday was chosen as a day to close because “[m]any school children are
on Spring vacation the following week, and many Kentucky families sart their vacations early,
on Friday. Traffic Satistics show that highway volumeis very high on Good Friday. Courts
and government offices do not expect much activity from the public, and the courts worry about
the availability of jurors. Furthermore, the policymakers who set the holiday schedules tetified
that their goal wasto provide abresk for their employees at that time of year, conveniently
scheduled on aday of light activity and proximate to many families vacations” 1d. The
mgority opinion also recognized that schools will sometimes close on certain days because of
the expected high absenteeism, such as schools with a high or moderate Jewish population
closing when Y om Kippur and Rosh Hashanah fdl on a school day. “Few would argue that
any of these practices are done to establish the Jewish religion, but rather as a secular
recognition of the practicalities of school or court attendance that might otherwise be disrupted,
much as the Friday before the Kentucky Derby is aholiday for schoolsin the Louisville ares,
lest attendance be disrupted by observance of atradition that approaches religious character in
the area of this Judge’ s chambers” At 576. “In short, so long as the finding can be made that
there is a sgnificant secular reason for closing on any particular date, afinding that the digtrict
judge made in this case and did not e in so finding, the fact that the dosing is aso convenient
for persons of a particular faith does not render the closing uncondtitutiond.” 1d. Also seethe
concurring opinion at 578-79.

Evolution vs. “Creationism”
The U.S. Supreme Court determined that “creation science” (or “cregtionism”) isardigious belief that,
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within the context of purportedly providing “balance’ in science ingruction where the theory of
evolution is taught, serves no secular purpose except to advance a peculiar religious belief. Edwardsv.
Aaquillard, 482 U.S. 578, 107 S.Ct. 2573 (1987). See QR Oct.-Dec.: 1996 and QR Oct.-Dec.:
1997. Notwithstanding the Supreme Court’ s decision, controversy continues.

1. In Freiler v. Tangipahoa Parish Board of Education, 185 F.3d 337 (5" Cir. 1999), the Fifth
Circuit Court of Appeds affirmed the district court’ s decison that found uncondtitutiond the
school board' s resolution (passed 5-4) that required teachersto read a“disclaimer” prior to
teaching the theory of evolution to students. The disclaimer, dthough ostensibly promoting
“critical thinking,” was actudly promoting “creationism.”® The resolution read, in pertinent

part;

It is hereby recognized by the Tangipahoa Board of Education that the
lesson to be presented, regarding the origin of life and matter, is known
as the Scientific Theory of Evolution and should be presented to inform
students of the scientific concept and not intended to influence or
dissuade the Biblica verson of Cregtion or any other concept.

According to the school board, the disclaimer served athree-fold purpose: (1) to encourage
informed freedom of belief; (2) to disclam any orthodoxy of belief that could be inferred from
the exdusive placement of evolution in the curriculum; and (3) to reduce offense to the
senghilities and sengtivities of any student or parent caused by the teaching of evolution. 185
F.3d at 344. The court acknowledged that a school board’ s articulated purpose should be
treated with deference by the court, but “[d]eference...ought not to be confused by blind
reliance” |d. The 5" Circuit found that the disclaimer did not encourage “informed freedom of
belief.” Rather, the disclaimer, “as awhole, furthers a contrary purpose, namely the protection
and maintenance of a particular rdigious viewpoint.” At 344-45, 346. The disclamer does
further the second and third purposes, the court found, notwithstanding the infusion of a
religious dement. Id., a 345. But the defect in the first purpose renders the entire policy
uncondtitutiona. The use of the term “disclamer” is mideading, the court observed a 346. The
disclamer encourages students “to read and meditate upon religion in general and the ‘Biblica
version of Creetion’ in particular.” The court dlowed thet it is not per se unconditutiond to
introduce religion or religious concepts during school hours, but “thereis a fundamenta
difference between introducing religion and religious concepts in an appropriate sudy of
higtory, civilization, ethics, comparative religion, or the like, and the reading of the School
Board-mandated disclaimer...” Id., a 347, internd punctuation edited. The benefit to religion
afforded by the reading of the disclaimer “is more than indirect, remote, or incidenta. Assuch,
we conclude that the disclaimer impermissibly advances religion....” At 348. The 5" Circuit
a0 affirmed the award of atorney feesto the plaintiffs. The amount for this disclamer dispute,

*The district court case was reported in QR Oct.-Dec.: 1997.

-42-



not counting the appeal: $49,444.50.

2. Although there is abundant case law that militates againgt legidative attempts to insart ingruction
of “Cresation Science” or “Cregtionism” into the public schools, such endeavors till continue.
In the 2000 session of the Indiana Generd Assembly, the following language was introduced as
House Bill No. 1356:

The governing body of aschool corporation may require the teaching
of various theories concerning the origin of life, including creation
science, within the school corporation.

There does not gppear to be a secular purpose inherent in such language, especialy where, as
here, only one peculiar religious bdlief—" creation science’—is referenced.

“Fair Share” and Collective Bargaining Agreements

Asnoted in QR January-March: 1997 and QR July-September: 1997, the Indiana Generd Assembly
amended 1.C. 20-7.5-1-6(a) in 1995 to void any collective bargaining provision that required non-
member teachers from paying a“fair share’ fee to the organization representing the teachersin a public
school digtrict. However, this prohibition gppliesto contracts bargained after July 1, 1995. Asa
consequence, there continue to be disputes regarding the requirement to pay “fair share’ or other
representationa cogts, caculations of such fees, and whether or not such fees are being used to support
politica or ideological causes with which the non-member teachers disagree. The U.S. Supreme Court
determined in Chicago Teachers Union Local No. 1 v. Hudson, 475 U.S. 292, 302; 106 S.Ct. 1066,
1073 (1986) that “fair share’ alocations to nonmember teachers for the costs of negotiating and
adminigtering a collective bargaining agreement are congtitutiona, but a nonmember cannot be required
to subsdize palitical or ideologica activities with which the nonmember disagrees. The “fair share’
must be caculated in such afashion as to ensure the fee is germane to the collective bargaining activity.
Where there is a dispute, there must be an independent means for chalenging the union’s caculation
and, where a fee has been collected, an escrow account established to hold the funds until resolution of
the proper caculation of the “fair share”

1. The latest case reported in this areais Whitley Co. Teachers Assoc. v. Barber, et al., 718
N.E.2d 1181 (Ind. App. 1999). At issue was a collective bargaining provison in effect before
the July 1, 1995, statutory prohibition againgt “fair share” deductions. In the 1993-1994 school
year, the union offered non-members three options with respect to “fair share,” the third one
permitting an objecting nonmember teacher to withhold payment of a*“fair share’ until an
arbitrator rendersadecision. If anonmember teacher did not select an option, the union
automatically placed such teacher in “Option 3,” and contacted the American Arbitration
Asociation (AAA) to appoint an arbitrator who would determine “fair share’ fees according to
the AAA’s*Rules for Impartid Determination of Union Fees” At 1185-86. Following
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arbitration, the nonmember teachers refused to pay. The union brought suit, but the trid court
granted summary judgment for the teachers. On agpped, the Indiana Court of Appedls reversed
thetrid court. The appelate court reiterated that requiring nonmember teachersto pay a“fair
share’ isnot an unconditutiond infringement on the teachers Firs Amendment rights, including
their freedom of association. However, aunion may only charge a nonmember for those
activities that are germane to the collective bargaining process and may not charge for politica
or ideologica expenditures. At 1187. Thetrid court found against the union because
nonmember teachers were required to pay a“fair share’ feein an amount equa to full
membership dues, which would include political and ideological expenditures. This, thetrid
court determined, violated the First Amendment rights of the nonmember teachers. Under
Hudson, supra, acongitutionally adequate “fair share’ collection procedure must have: (1) an
adequate explanation of the basis for the feg; (2) areasonably prompt opportunity to challenge
the amount of the fee before an impartial decison-maker; and (3) an escrow for the amounts
reasonably in dispute while such chalenges are pending. 475 U.S. at 292.

In reveraing the trid court, the Court of Appeals found that the Hudson procedures do not have
to beincluded in any collective bargaining procedure as long as the nonmembers were, in fact,
afforded these condtitutiona protections through appropriate procedures. The union provided
nonmember teachers with a packet of information each year that explained the cdculation of the
“fair share’ and offered an opportunity to chalenge the calculation. At 1189-90. The gppellate
court so determined that the financia caculations do not have to be performed through an
independent audit, athough the court acknowledged that there is some disagreement among the
courts of severd states asto whether or not—or when—an independent audit is necessary for
verification pursuant to Hudson. At 1191-92. The court also found that is was unnecessary for
the union to establish an escrow account because, under Option 3, it did not attempt to collect
disputed fees until after adetermination by the arbitrator. At 1192. The court aso rgjected the
nonmember teachers chalenge to the impartidity of the AAA, citing to previous decisons that
found the AAA impartid for this purpose. Thefact that arbitrations were conducted during the
work week when teachers were reportedly unavailable was likewise unavaling. The teachers
admitted that Saturday sessions were held, and that they could have used persond daysto
attend if they so desired. Also, thereis no schedule that would have satisfied dl parties. If the
arbitrations had been scheduled over a school holiday, “the nonmembers may argue thet it
interfered with their vacation plans” At 1192-93.

The Indiana Court of Appedls, in yet another “Fair Share’ case, addressed the effect of the
non-code provision of P.L. 199-1995 that amended I.C. 20-7.5-1-6(a). The non-code
provison (Sec.2 of P.L. 199-1995) indicates that the law, as amended, “ applies to contracts
entered into after June 30, 1995.” It adso provides that this section “expires December 31,
1996.” In New Albany-Foyd County Education Assoc. v. Ammermanetd., N.E.2d
__ (Ind. App. 2000), a decision released February 10, 2000, the court rejected the
arguments of 37 teachers who declined to pay ther “fair share’ for the 1996-1997 school year
because they believed the 1995 amendment voided the “fair share’ provison of theloca
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collective bargaining agreement that was entered into in 1992 and was a multi-year agreement
extending at least to December 31, 1996. The court found that Sec. 2 of P.L. 199-1995 was
unambiguous. Because the CBA was entered into prior to July 1, 1995, the CBA—and its
“far share’ provison—wasvdid. The dispute was remanded to the tria court to determine
when the CBA actudly expired. Documentary evidence provided conflicting dates.

Date

Kevin C. McDowell, Generd Counsd
Indiana Department of Education
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Evacuation ProCedUreS . . . .. .ot e (O-D: 98)
Evolutionvs. “Cregtionism” .. ... ... (O-D: 96, O-D: 97, O-D: 99)
ExitExamindions . .................... (FM: 96, O-D: 96, JM: 97, A-J. 98, J-S: 98, O-D: 98)
EXIENIONSOf TIMe . ..o (FS: 96)
Facilitated CommUNICAON . ... .. ..o e e (O-D: 95)
“Fair Share’ and Collective Bargaining Agreements. . . .............. (FM: 97, 3S: 97, O-D: 99)
FERPA, Educational RECOrdS . ... ..ot et et (A-J 99)



Firg Friday: Public Accommodation of ReligiousObsarvances . .............. (JS: 98, O-D: 99)

Free Speech, Commercia . ........... i (O-D: 99)
FreeSpeech, Grades . .. ... o (JM: 96)
FreeSpeech, TeaChers. . . ... ot e e e e (FM: 97, A-J 97)
€ 0 S (FM: 96. JS: 99)
Gangsand Gang-Reated ACHVItIES . . .. .. ..ot e (A-J 99)
Graduation Ceremonies, School Prayer ... .. i (A-J 97, O-D: 98)
Grooming Codesfor Teachers, Dressand ... (FM: 99)
Habitual TruanCy . ... oo e e e e e e e (FM:97)
Halloween . ... (FS: 96)
Hedth Servicesand Medicd Services: The Supreme Court and Garret F. . ............ (FM: 99)
High Stakes Assessment, Educationd Standards, and Equity . .. ...................... (A-J 98)
Interdtate Trandfers, Legd Settlement ... .. ... (A-J 99)
Juvenile Courts & Public Schools: Reconciling Protective Orders

& EXpuUlSON Proceedings . .. ..ot (JM: 98)
Latch-Key Programs . .. ... e e e (O-D: 95)
Legd Settlement and Interstate Transfers . ... ... (A-J 99)
Library Censoranip . . ..o oot e (O-D: 96)
Limited English Proficiency: Civil RightsImplications . ......... ... ... ... oo, (FS:97)
Loyaty Oaths .. ... (JM: 96)
M aSCOLS . . . ottt e (JS: 96)
Medica Services, Related Services, and the Role of

School Hedth Services . .. ... ..o (}S: 97, 0-D: 97, JS: 98)
Meditaion/QUIEL TIME . . ..o e e e (A-J 97)
Metal Detectorsand Fourth Amendment ..................... (FS: 96, O-D: 96, FM, JS: 97)
Methodology: School Discretion and Parentd Choice .. ..., (FM: 99)
Miranda Warningsand School Security . ... (FS:99)
Negligent Hiring . .. ..o e (O-D: 96, JM: 97)
Opt-Out of CUIICUIUM . . . .o e e e (FM: 96)
“Ordersand Public Schools’: DoNotResuscitate . ..., (FS: 99
“Parental Hodtility” Under IDEA . ... ..ottt et e (A-J 98)
Parentd Rightsand School Choice .. ... e (A-J 96)
Parenta Choice, Methodology: School Discretion. . .. ... ..o (JM: 99)
Parochia School Students with Disgbilities ........... (FS: 95, FM: 96, A-J. 96, A-J. 97, JS. 97)
Parochia SChool VOUChErS. . . ..o e (A-J: 98)
Peer Sexua Harassment . . ... (O-D: 97)
Peer Sexud HarassmentRevigted ... (JS: 98, A-J. 99)
Prayer and PublicMestings ........................... (FM: 97, FM: 98, O-D: 98, A-J. 99)
Prayerand SChoolS .. ... .o (A-J 97, O-D: 98)
Privileged COmmUNICARIONS . . . . ..ot e e e (A-J 97)
Prosaytizingby Teachers . .. ... (O-D: 96)
Public Records, ACCESSTO .. ..o it (A-J 98, JS: 98)



“Quadlified Interpreters’ for Students with Hearing Impairments .. .................... (JM: 98)

Quiet TIMEMETItioN . . .. ..o e e e (A-J 97)
Racid Imbalancein Specid Programs . . . ... ..o (JM: 95)
RAIQIOUSCIUDS ... .. (JS: 96, A-J. 97)
Rdigious Obsarvances, First Friday: Public Accommodetions ............... (JS: 98, O-D: 99)
ReIgIoUS Symboliam. . . ... (FS: 98)
Repressed Memory .. ..o (FM: 95, A-J 95)
Resdentid Placement . ... (FS: 95)
SChool CONSITUCHION . . .o e e e e et (FS: 95)
School Discretion and Parentd Choice, Methodology: .. ... (FM: 99)
School Hedlth SErviCeS . . ..o (FS:97)
School Hedlth Services and Medica Services. The Supreme Court and GarretF. . ... .. .. (FM: 99)
School Policies, Confederate Symbolsand, .......... ... .. i (FM: 99)
SChoOl Prayer ... (A-J 97, O-D: 98)
School Privileges, Drug TERING . . . . oo vttt (A-J 99)
Security, Miranda Warningsand School . ............ ... i (FS: 99
SEVICE OGS . . ot ittt (O-D: 96)
Statewide Assessments, PUbliCACCeSStO . .. .. oo (A-J 98, JS. 98)
Status Quo and Current Educationd Placement . . ... . i (FS:97)
Stay Put and Current Educational Placement ... ........... ... i (FS:97)
P SEarCh . . .o (FS: 97, FM: 99)
Suicide School Lidbility ... ... (JS: 96)
Suicide Threatsand CrissIntervention Plans . .. .. ... ..o (O-D: 99)
SyMboligm, REIQIOUS . . . ..o (FS: 98)
Symbols and School Policy, Confederate ... ............ . .., (FM: 99, JS: 99)
Teacher License SUSPENSION/REVOCAION . . . . .ottt (FS: 95)
Teacher Free SpeeCh . . .. oo o (FM:97)
TaroriC TRrEAS . . .. oo e (O-D: 99)
TextbooK FEES. . ..o (A-J 96, O-D: 96)
TIMEOUL ROOMS . . . ottt e e e e et et (O-D: 96)
Titlel and Parochid Schools . ........ ... . oo i (A-J 95, O-D: 96, A-J. 97)
Triennid EvAURIONS . . ... ..o (FS: 96)
Truancy, Habitua . . . .. ... (FM:97)
VaAlediCOrian . ..o (FM: 96)
Voluntary SChool Prayer ... ..o (A-J. 97)
VolunteersInPublicSchools ... (O-D: 97, }S:. 99)
Vouchersand Parochid Schools . ... (A-J. 98)
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